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CASE OF THE ALABAMA.! 


Tue case of the Alabama is sufficiently remarkable, both in its 
facts and in the arguments to which it has given occasion, to call for 
a thorough review of both. It may be asserted that, of all recent 
cases, this is the most likely to take its place as a leading one in the 
law of nations. 

On June 23, 1862, Mr. Adams, the ambassador of the United 
States in London, addressed to Earl Russell, her Majesty’s Secre- 
tary of State for Foreign Affairs, a letter in which, after mention- 
ing ‘‘ the equipment from the port of Liverpool of the gunboat the 
Oreto, with intent to make war upon the United States,” he says, 
‘¢] am now under the painful necessity of apprising your lordship 
that a new and still more powerful war steamer is nearly ready for 
departure from the port of Liverpool on the same errand. This 
vessel has been built and launched from the dockyard of persons 
one of whom is now sitting as a member of the House of Commons, 
and is fitting out for the especial and manifest purpose of carrying 
on hostilities by sea. . . . Inowask permission to solicit such 
action as may tend either to stop the projected expedition, or to 
establish the fact that its purpose is not inimical to the people of the 
United States.” We omit the details which Mr. Adams communi- 
eated on this occasion in support of his statement, since they were 
not so authenticated that Lord Russell could take upon them any 
other action than that which he adopted without loss of time, in re- 
ferring the matter to the Commissioners of Customs for inquiry. 
But we direct attention to the statement itself, because it expresses 
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clearly the ground taken up by Mr. Adams, and to which he firmly 
adhered throughout. This is the more necessary on account of the 
subsequent introduction into the argument, by other parties to it, of 
the very different topic of passive contraband. 

The name of passive contraband, not much known in England, 
and implying a doctrine little countenanced by English statesmen, 
has been given to the sale by neutrals, on their own soil, to the 
agents of a belligerent, of those articles which, if the neutrals 
transported them by sea to the belligerent, would be articles of con- 
traband properly so called. The name of course implies that the 
traffic so designated is held to be a breach of the duties of neutrality ; 
but since it takes place on a neutral soil, a belligerent who should 
deem himself aggrieved by it would have no means of executing 
justice on the neutral with his own hand. If the goods are shipped, 
and he takes them at sea, the neutral suffers no loss, because, from 
the nature of the case, the goods have already become the property 
of the enemy. War, then, against the neutral is the only possible 
remedy of the aggrieved belligerent ; and much learning and philoso- 
phy have been expended on the question whether a war undertaken for 
such a cause would be just. Upon that question we shall not spend 
much time, knowing that for such a cause no recorded war has 
been undertaken, and believing it to be in the highest degree improb- 
able that any ever should be. If we imagine a neutral country to 
be so great a mart for arms and munitions of war that either belli- 
gerent is essentially aided by purchasing them there, the chance is 
enormous that the other belligerent will also have resorted to the same 
source of supply; and although it is not true that a breach of neu- 
trality is excused by offering similar advantages to both sides impar- 
tially, yet it is not very probable that the balance of advantage 
derived by either will, in the case we have supposed, be so great an 
inconvenience to the other that, by declaring war against the neutral, 
he will multiply his enemies in order to get rid of it. Far be it 
from us to license the indulgence of all unfriendly dispositions which 
in any particular instance may not be likely to draw down actual 
vengeance on the misdemeanants. But to assert international 
duties, the positive enforcement of which is utterly and in every 
case improbable, is a folly like that of enacting national laws with 
no sanction of any kind. As such enactments, being surely dis- 
obeyed, could only tend to bring all law into contempt, so the denun- 
ciation of passive contraband by theorists tends to make neutrals 
reckless of the duties really incumbent on them. It does even 
worse than this, for it encourages belligerents to cherish a grudge at 
being wronged by a traffic which in fact is inevitable, since scarcely 
even the most despotically governed country could endure so sys- 
tematic an interference by the authorities with the dealings between 
individuals within its territory, as would be necessary in order to 
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prohibit it with effect. These considerations must outweigh the im- 
portance of rounding off a theory about contraband, of which, since 
there is no commerce that does not, directly or indirectly, augment 
the resources of a nation for war, it will never, after all, be possible 
to give a consistent account, while any intercourse between neutrals 
and belligerents is permitted. 

Mr. Adams, then, took up no ground so weak as that which we 
have been exposing: his representation was based on the duty of a 
neutral not to permit the use of his territory as a starting point, or 
base of operations, for a hostile expedition. This duty is clear: to 
furnish our government with the means of performing it was the 
main object with which the Foreign Enlistment Act was passed in 
1819. But there is a point in its application at which it becomes a 
matter of some nicety to distinguish the cases which fall under it 
from those which belong to the chimerical field of passive contraband, 
Suppose, for instance, that a single vessel sails from our ports, built 
and adapted for war alone, and in the actual service of a belligerent 
government, but wholly unarmed and unprovided with the muni- 
tions of war, and having no one on board who was enlisted within 
our territory into the service of her government: does this vessel 
constitute in herself a hostile expedition—equally inapt as she is for 
war and commerce, though, even in her unfurnished state, not abso- 
lutely incapable of either? Is there anything more in her case than 
the sale to a belligerent of a hostile weapon, for such is eminently 
a ship built for the purposes of war, but a sale effected in a neutral 
port, and therefore exposing the neutral to no blame, though the 
purchaser carry off his acquisition and use it to the serious detriment 
of his adversary? We should have no difficulty in accepting the 
former alternative, considering the public service and hostile errand 
on which the vessel quits our shores. And we should claim a strong 
support for that opinion in the seventh section of the Foreign En- 
listment Act, which makes it a misdemeanor to ‘‘ fit out or arm” a 
vessel, for employment in foreign service, ‘‘ as a transport or store- 
ship, or with intent to cruise or commit hostilities,” against friendly 
powers ; and proceeds to declare the forfeiture of such vessel, and 
to empower the officers of customs and excise to seize her. Hence 
it clearly appears that the gist of the offence against the act lies in 
the public service against alien friends, independently of any arma- 
ment, and even in spite of proof that the service intended, though 
hostile, is not that of an armed ship of war. Nor could it be objected 
that the Foreign Enlistment Act does not declare the law of nations ; 
for its preamble recites that the offences against which it is directed 
** may be prejudicial to, and tend to endanger, the peace and welfare 
of this kingdom,” which can only be by their giving just ground of 
complaint to foreign powers. But the case we have supposed falls 
short of that of the Alabama, by wanting the material ingredient 
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of there being men on board enlisted within our territory for the 
service of the belligerent government ; yet we are sorry to say that 
the argument of the Alabama’s case, in the British press and in 
parliament, has been marked by a laborious attempt to assimilate it 
to the cases of so-called passive contraband. 

The next date of importance in the narrative is July 21, when 
the United States consul at Liverpool presented six affidavits to the 
collector of customs at that port, ‘‘ requesting me,” says the collec- 
tor, ‘‘to seize the gunboat” to which Mr. Adams had referred in 
his letter of June 23, then known as No. 290, but since as the 
Alabama. Copies of the same affidavits were received by Lord 
Russell from Mr. Adams on the following day (July 22), with a 
report of the consul’s application to the collector ‘‘ to act under the 
powers conferred by the Enlistment Act.” Of this circumstance, 
and those which followed, the Solicitor-General gave the following 
account to the House of Commons :— 


‘Tt was on the 22d that he (Mr. Adams) transmitted his first 
series of depositions ; he did not complete his evidence till the 24th, 
and the letter in which he sent them was not received till the 26th, so 
that he did not place the evidence on which he relied in the hands of the 
government till the 26th of July. In the meantime he obtained the 
opinion of the honorable and learned member for Plymouth, who, 
on the 16th, stated his belief that there was a case of suspicion, but 
not enough to justify the detention of the vessel. When the evi- 
dence was completed, it was laid before the honorable and learned 
gentleman, who, on the 23d, thought there was a case sufficient to 
warrant her detention. Upon that evidence the legal advisers of the 
government came to the same conclusion as the honorable and learned 
member. But I wish the House to understand that in those depo- 
sitions there was a great mass of hearsay evidence, which, taken by 
itself, could not form the basis of any action. Of the six deposi- 
tions transmitted on the 22d of July, only one was good for any- 
thing at all, namely the evidence of a person named Passmore, 
which was sufficient to prove material facts. Two more were sent, 
corroborating Passmore, on the 24th, and were received by Earl 
Russell on the 26th, Mr. Adams having taken all that time to get his 
evidence ready. Now what is the delay of which we are accused ? 
The 26th was Saturday, and the 27th Sunday. The complete evi- 
dence was not in the hands of Earl Russell till the 26th, and he told 
Mr. Adams on the 28th, that is on the Monday, that the law officers 
of the Crown were consulted. He got their opinion on the 29th, 
and that very same day a telegraphic message was sent down to 
stop the ship. Really, sir, one is shocked at the perversion of mind 
which arises under, I admit, the most excusable circumstances ; for 
the House will give me credit for sincerity when I say that no one 
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makes more allowance than I do for the natural feeling of irritation 
On the part of the American nation. No one can be more anxious 
than I am that we should stand straight with them, and they with 
us; but I must say that, but for the perversion of mind consequent 
on an irritable state of feeling, traceable to causes with which we 
can sympathize, I cannot conceive how any human being can say 
that the government have not acted with the promptitude which 
they ought to have shown.” 


Three or four times in the above passage, and in as many differ- 
ent ways, does the Solicitor-General impress on the House and the 
world that Mr. Adams did not, till the 26th, complete his evidence, 
or get it ready, or place in the hands of the government the evidence 
on which he relied. We therefore believe that it is our readers who 
will have their turn of being shocked at the perversion of mind which 
arises under more or less excusable circumstances, when we tell 
them that the evidence transmitted by Mr. Adams to Earl Russell 
on the 22d was a complete body of evidence; that he relied. on it ; 
that he requested her Majesty’s government to act on it; that he 
gave them no hint of any further evidence to come ; and that if the 
government ever received any further evidence from Mr. Adams, it 
was not because he thought it necessary to his case, but because 
time had been given for its transmission by the refusal of the govern- 
ment to act upon the evidence on which they were formally and 
diplomatically required to aci. That our readers may judge for 
themselves, we will place before them the full text of Mr. Adams’s 
letter of the 22d to Earl Russell :— 


‘¢ Legation of United States, London, July 22, 1862. 

‘* My Lorp, 

‘¢T have the honor to transmit copies of six depositions 
taken at Liverpool, tending to establish the character and destination 
of the vessel to which I called your lordship’s attention in my note 
of the 23d of June last. 

‘* The originals of these papers have already been submitted to 
the collector of the customs at that port, in accordance with the 
suggestions made in your lordship’s note to me of the 4th of July, 
as the basis of an application to him to act under the powers con- 
ferred by the Enlistment Act. But I feel it to be my duty further 
to communicate the facts, as there alleged, to her Majesty’s govern- 
ment, and to request that such further proceedings may be had as 
may carry into full effect the determination which I doubt not it 
ever entertains to prevent, by all lawful means, the fitting out of 
hostile expeditions against the government of a country with which 
it is at peace. ‘¢T avail, &., 

‘¢CHarLes Francis ADAMS.” 
47° 
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There cannot be a more hopeless contradiction than that which 
exists between the above letter and the statement that Mr. Adams 
did not, till the 26th, place in Earl Russell’s hands the evidence on 
which he relied. But in Mr. Adams’s letter of the 24th, enclosing 
the two additional depositions, and Mr. Collier’s opinion on the case 
presented by all the eight affidavits, there does occur an expression 
which seems to sanction another of the phrases used by the Solici- 
tor-General. 

The letter is as follows :— 


‘* Legation of the United States, London, July 24, 1862 

‘* My Lorp,— 

‘* In order that I may complete the evidence in the case of the 
vessel now fitting out at Liverpool, I have the honor to submit to 
your lordship’s consideration the copies of two more depositions 
taken respecting that subject. 

‘In the view which I have taken of this extraordinary proceeding 
as a violation of the Enlistment Act, I am happy to find myself 
sustained by the opinion of an eminent lawyer of Great Britain, a 
copy of which I do myself the honor likewise to submit. 

** Renewing, &c., 
‘* CHARLES FRANCIS ADAMS.” 


What need was there that evidence should be ‘‘ completed” on 
which Mr. Adams already relied? Clearly the completion was 
necessary to satisfy some other persons, who did not rely on the 
evidence as it stood before. Who these persons were is shown by 
the following letter from the Commissioners of Customs to the col- 
lector of customs at Liverpool, printed in the second parliamentary 
paper named at the head of this article, which was not in the hands 
of members till after the delivery of the Solicitor-General’s speech :— 


‘* London, July 22, 1862. 
‘¢ Sir, 

‘* Having considered your report of the 21st inst., No. 1,200, 
stating, with reference to previous correspondence which has taken 
place on the subject of a gunboat which is being fitted out by 
Messrs. Laird, of Birkenhead, that the United States consul, ac- 
companied by his solicitor, hes attended at the custom house with 
certain witnesses, whose affidavits you have taken and transmitted 
for our consideration, and has requested that the vessel may be 
seized under the provisions of the Foreign Enlistment Act, upon 
the ground that the evidence adduced affords proof that she is being 
fitted out for the government of the Confederate States of America : 
“We acquaint } you that we have communicated with our solicitor 
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on the subject, who has advised us that the evidence submitted is 
not sufficient to justify any steps being taken against the vessel 
under either the 6th or 7th sec. of Act 59 Geo. ILI., cap. 69; and 
you are to govern yourself accordingly. 

‘¢ The solicitor has, however, stated that if there should be suffi- 
cient evidence to satisfy a court of enlistment of individuals, they 
would be liable to pecuniary penalties, for security of which, if re- 
covered, this department might detain the ship until those penalties 
are satisfied, or good bail given; but there is not sufficient evidence 
to require the Customs to prosecute; it is, however, competent for 
the United States consul, or any other person, to do so, at their 
own risk, if they see fit. 

‘*T, F. FREMANTLE, 
G. C. L. BerKELEy.” 


It is true that, in the published documents, there is no other 
trace that the opinion of the solicitor of the Customs was com- 
municated to Mr. Adams, than that which is furnished by the preg- 
nant phrase, ‘‘in order that I may complete the evidence,” in his 
letter of the 24th. But, besides that phrase, it is not conceivable 
that Mr. Adams’s letter of the 22d should have remained altogether 
without acknowledgment until the 28th, as on the face of the papers 
it would seem to have done; and whether or not Mr. Adams re- 
ceived a verbal communication of the opinion, he would at any rate 
hear it from the United States consul at Liverpool, to whom its 
effect, in the refusal to stop the ship, must have been immediately 
known. Hence, no doubt, it was that. he took the opinion of Mr. 
Collier on the 23d, and applied the final stimulus to the govern- 
ment by the transmission of that opinion enclosed in his letter of 
the following day. But, if this be so, Mr. Adams’s expression, 
‘*in order that I may complete the evidence,” which, as repeated by 
the Solicitor-General, must have aided in impressing on the House 
that he took all the time till the 26th to get ready that ‘* evidence 
on which he relied,” really conveyed to those who knew the facts the 
Opposite meaning of an attempt to satisfy some who, in Mr. 
Adams’s distinctly expressed judgment, ought to have been satisfied 
before. However this may be, two things stand out clearly : first, 
that Mr. Adams did, by the 22d—even by the 21st, if we take the 
date of its communication to the collector at Liverpool, who had 
power to act—*‘ get ready” that ‘‘ evidence on which he relied ;” 
secondly, that, since a government opinion was actually given on 
the 22d, the only excuse which it remains possible to suggest for 
not stopping the Alabama is that the opinion given on that day was 
the right one on the evidence as it then stood. To the question 
whether this was so, we shali néw address ourselves. 

Now, that question is sufficiently answered by pointing out that 
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the additional affidavits contain no facts of a different description 
from those deposed to in the former ones. They are the affidavits 
of a ship-carpenter and a mariner, who had been enlisted for the 
gunboat by Captain Butcher, her commander, in each case with full 
notice of her being built for the Confederate government; and, in 
the case of the mariner, who had told the captain ‘‘ that he wanted 
to get South in order to have retaliation of the Northerners for rob- 
bing him of his clothes,” with an express intimation in reply, ‘‘ that 
if he went with him in his vessel he would very shortly have that 
opportunity.” But the seaman Passmore, one of the former de- 
ponents, had given still more direct evidence to the same effect. 


‘¢ Captain Butcher asked me if I knew where the vessel was 
going; in reply to which I told him I did not rightly understand 
about it. He then told me the vessel was going out to the govern- 
ment of the Confederate States of America. I asked him if there 
would be any fighting ; to which he replied, ‘ Yes, they were going 
to fight for the Southern government.’ . . . The said Captain 
Butcher then engaged me as an able seamen on board the said ves- 
sel, at the wages of £4 10s. per month; and it was arranged that I 
should join the ship in Messrs. Laird and Co.’s yard on the follow- 
ing Monday. To enable me to get on board, Captain Butcher 
gave me as a password the number 290. . . . There are now 
about thirty hands on board her, who have been engaged to go out 
in her. Most of them are men who have previously served on board 
fighting ships.” 


Well might the Solicitor-General confess that Passmore’s evi- 
dence ‘‘ was sufficient to prove material facts,” and that the subse- 
quent depositions merely ‘‘ corroborated” him. Material, indeed? 
Why, besides the power which we have already quoted to seize a 
ship fitted out for a hostile service against alien friends, the fifth 
section of the Foreign Enlistment Act, to which the solicitor of the 
Customs did not refer, gives power to detain any vessel having on 
board persons enlisted or engaged within the kingdom for foreign 
military or naval service. Well, too, might so great an advocate 
feel that when the affidavits and the dates of their receipts were al- 
ready in the hands of members, a case could only be made out for 
the government by laboring to show that Mr. Adams had not, on 
the 22d, put them under the necessity of saying aye or no, whether 
they would act on Passmore’s evidence. That the law officers 
should be consulted on the Monday, and that a telegram should be 
sent on the Tuesday to stop the ship, speaks well for their prompti- 
tude, though not better than all who know the Solicitor-General 
would expect. It is even possible that the defence might have been 
more candid, had any personal blame been in question. But, how- 
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ever that may be, when the vice of advocacy intrudes itself into 
questions of state, and especially when the finishing touch of its 
rhetoric is one of disdainful pity for a great and sensitive nation, 
with which, in this matter at least, no fault is to be found, it be- 
comes a duty to expose it. 

But the Alabama sailed on the eighth morning after the request 
to detain her was made to the collector at Liverpool, the morning 
of the day on which a tardy effort was made to prevent the expedi- 
tion. Now the right of a foreign state, to claim satisfaction for the 
hostile use of territory professedly friendly, depends in no way on 
the means of preventing such use which the government of that ter- 
ritory may possess. If the French had seized Antwerp, and were 
preparing an expedition from it against our shores, we should not 
refrain from hostilities in the Scheldt, because the kings of the Bel- 
gians and the Netherlands might demonstrate their perfect innocence 
of all complicity. If Canada were invaded by a party coming from 
the State of New York, our ambassador at Washington would treat 
with contempt any disquisition on the respective constitutional 
powers of the Federal and State governments. The answer would 
be: ‘* Of your constitution we know nothing but this, that it points 
out the authorities at Washington as the only ones to whom we are 
allowed diplomatic access; to us, therefore, those authorities are 
answerable for all that takes place within the territories which, to- 
wards us, they claim to represent.” And as little as foreign states 
are concerned with the relations between a federal government and 
the members of the federation, so little are they concerned with the 
relations between a government and its individual subjects. 
Whether the central power be strong or weak, whether the bond of 
union between the elements of a nation be firm or loose, are ques- 
tions for itself alone. The united responsibility ofthe nation to 
foreigners, for the amicable employment of its territory, is among 
the first principles of international law. We do not trouble our- 
selves with thorny questions of Brazilian law, when our citizens, 
not voluntarily landing in Brazil, but thrown on her coast by the 
common perils of the sea, receive there a treatment reprobated by 
the common voice of humanity. If our statute book should con- 
tain any provisions going beyond the received law of nations, as if 
an act should be passed to prohibit any traffic within British terri- 
tory which is affected by no international doctrine but the chimera 
of passive contraband, an ambassador who should request our gov- 
ernment to enforce it would be bound to accept it such as it might 
be. But, putting the case of the Alabama on the ground which he 
most properly took up from the first, Mr. Adams was in no way 
concerned with any limitations or imperfections of the Foreign En- 
listment Act. He might even ignore the question as to what Lord 
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Russell calls ‘‘ the legal authority of the law officers.”! We, in- 
deed, have made up our minds on that question, and consider that, 
with the evidence we have quoted in his hands, a Foreign Secretary 
might, on July 22, 1862, have ventured to decide for himself that a 
hostile expedition was on the point of departure from our shores, 
and that the Foreign Enlistment Act applied to the case. Nay, we 
will venture to assert that the law officers are not more the constitu- 
tional advisers of the Crown in the law of the land, than its respon- 
sible ministers are in the law of nations; and that however proper 
areference to the former may be on the effect of the Foreign Enlistment 
Act in a difficult point, or on prize law as actually administered in 
our Admiralty Court, yet a Chatham or a Canning would have held 
it his business to instruct the law officers, in case of need, in the 
duties of neutrality. But we must repeat that our duties to the 
United States in this matter are quite independent of our statute 
law and constitutional usage. 

Such was the opinion of Mr. Canning, in the debates on the 
Foreign Enlistment Bill in 1819, and on the motion for the repeal 
of that law in 1823. He never put it as a boon to Spain; the law 
was wrung from him by a sense of duty, that the nation might ful- 
fil obligations independently incumbent on her, while his keen sym- 
pathy was with the cause of the American colonies, to whose case 
it was first to apply. We have already seen how carefully the pre- 
amble appealed to the same argument, to justify a measure which 
would otherwise have been too alien to the principles of liberty to 
receive a moment’s consideration from any government we have had 
since the revolution ; and Mr. Canning’s own words were these :— 





‘*T do not now pretend to argue in favor of a system of neutral- 
ity ; but it being declared that we intend to remain neutral, I call 
upon the House to abide by that declaration, so long as it shall re- 
main unaltered. No matter what ulterior course we may be inclined 
to adopt ;no matter whether, at some ulterior period, the honor and 
the interests of this country may force us into a war; still while we 
declare ourselves neutral, let us avoid passing the strict line of de- 
marcation. When war comes, if come it must, let us enter into it 
with all the spirit and energy which become us as a great and inde- 
pendent nation. That period, however, I do not wish to anticipate, 
much less desire to hasten. If a war must come, let it come in the 
shape of satisfaction to be demanded for injuries, of rights to be as- 
serted, of interests to be protected, of treaties to be fulfilled. But, 
in God’s name, let it not come in the paltry, pettifogging way of 
fitting out ships in our harbors to cruise for gain. 

** At all events, let the country disdain to be sneaked into a war. 


1 Letter to Mr. Adams, of January 24, 1863. 
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Let us abide strictly by our neutrality as long as we mean to adheré 
to it, and, by so doing, we shall, in the event of any necessity of 
abandoning that system, be the better able to enter with effect upon 
any other course which the policy of this country may require.”! 


This was the language of an English statesman, when the strug- 
gles were scarcely closed which had made international topics as 
popular in England as those of free trade have since become. The 
spirit in which the legislation of that day will now be enforced is a 
test of the temper which a long peace, at least with all our ancient 
and most dreaded foes, has engendered. We are bound to say that 
there is at present no cause to be dissatisfied with that spirit, seeing 
the activity which, during the last few weeks, has been shown in de- 
taining gunboats reasonably suspected of being built in contraven- 
tion of the law. That a most unfortunate slip was made in the 
case of the Alabama, is widely admitted by well informed persons 
whose speech is not moulded to official accents. But if men in offi- 
cial positions will persevere in falsifying public doctrines in order to 
cover the consequences of that slip, they must not be allowed to do 
so without a protest, more especially in these days, in which the 
study of state papers and parliamentary discussions, as containing 
the elements of international law, has been so largely developed. 

The old furniture of that science consisted mainly in compilations 
of treaties and the opinions of those who are called jurists, whence 
the curious result followed, that a writer, while a theorist to his 
contemporaries, became, almost by the mere fact that he had written, 
an authority to his successors. This procedure was justified by the 
plea of collecting testimonies to the consent of mankind, who, or at 
least the thinking portion of them, were supposed to be governed 
on the whole by reason. But the criticism of the nineteenth century 
has detected philosophical partisanship and national prejudice even 
among the most respected of the elder jurists, and its prolific author- 
ship has farther diminished the authority of writers by increasing 
the numbers who claim to share it; and since, in truth, it is rather 
the consent of nations, than of men as individuals, which must de- 
cide, there is a still deeper reason why the utterances of private 
writers, no matter what their wisdom or their fame, cannot be reck- 
oned with those of the statesmen who are specially deputed to 
manage this portion of the affairs of their respective countries. 
Especially since the close of the last general war, the cheapness of 
printing, and modern habits of publicity, have furnished large mate- 
rial for the kind of research which thus begins to distinguish inter- 
national jurisprudence. Numerous cases which are made the subject 
of diplomatic correspondence or of debates in public assemblies, but 
which neither give rise to treaties, nor would have become known in 


1 Cenning’s Speeches, vol. v., pp. 51, 52; 8 Hansard, N. S., 1057. 
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any authentic fashion to the writers of a century ago, are now re- 
corded in the accumulating mass of published state papers. They 
illustrate international law in its daily working, as the laws of the 
land are illustrated by the experience of life, and supply that familiar 
knowledge of the matter with which its rules are concerned, without 
which he who should address himself to its more difficult questions 
would resemble a hermit brought from his desert into a strange city, 

to plead with booklearning a cause that turned on the manners of 
the place. 

Nor need modern statesmen, as a class, fear the results of this 
publicity. They are not more warped by national interests and an- 
tipathies than the private writers of previous ages, who, moreover, 
were often put forward by their governments as unavowed and irre- 
sponsible champions. But as statesmen must now write and speak 
under a sense that they are furnishing quotations to generations of 
publicists yet unborn, so those who devote themeelves to that line 
of research must be impartial, and as little connive at error as they 
would aid in propagating it. Their rule must be that of Dante :— 

“ ra trattar del ben ch’ivi trovai, 
Diro dell’ altre cose ch’io v’ho scorte.” 

We therefore point out for animadversion the attempt of Earl 
Russell to treat the case of the Alabama as analogous to ‘‘ the acci- 
dental evasion of a municipal law of the United States by a partic- 
ular ship;”!' and the double error of the Solicitor-General, 
saying that ‘* the Foreign Enlistment Act was passed for the defence 
of our neutrality against any invasion of it by other powers, and 
not in consequence ‘of any obligation imposed on us ;” and in repre- 
senting the case of the Alabama as one simply of the sale of an in- 
strument of war. The latter assumption runs through his whole 
speech, and comes to the surface in passages too numerous to cite, 
but of which the following may be taken as a sample :—*‘ In the 
present instance, the sale of a vessel of war is an offence purely 
because our own law has declared it to be so.” In fact, he altoge- 
ther ignores the question of the hostile use of neutral territory, as 
the starting point of expeditions, and the base of their operations. 
So complete a preterition of a point often and clearly put by Mr. 
Adams, by an advocate whose intelligence never misses the force of 
an argument, and whose subtlety we never before knew at fault for 
an answer, is the highest testimony which we could have imagined 
to the strength of his adversary’s case. 

*¢ Tt is clear,” said Mr. Adams, in his letter to Earl Russell of 
November 20, 1862, ‘‘ that the reciprocation of such practices could 
only lead in the end to the utter subversion of all security to = 








1 Letter to Mr. Adams, of December 19, 1862, in Correspondence. respecting 
the Alabama, p. 26. 
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property upon the ocean. In the case of countries geographically 
approximated to one another, the preservation of peace between them 
for any length of time would be rendered by it almost impossible. 
It would be, in short, permitting any or all irresponsible parties to pre- 
pare and fit out in any country, just what armed enterprises against the 
property of their neighbors they might think fit to devise, without the 
possibility of recovering a control over their acts the moment after 
they might succeed in escaping from the particular local jurisdiction 
into the high seas.” 

And again, in his letter to the same minister, of December 30, 
1862 :-— 

‘¢ The only allegation which I find in your lordship’s note in con- 
nexion with the United States is this, that vast supplies of arms and 
warlike stores have been purchased in this country, and have been 
shipped from British ports to New York for the use of the United 
States governtaent. Admitting this statement to be true to its full ex- 
tent, conceding even the propriety of the application of the term ‘ vast’ 
to any purchases that have been made for the United States, the whole 
of it amounts to this, and no more, that arms and warlike stores have 
been purchased of British subjects by the agents of the government 
of the United States. It nowhere appears that the action of the 
British went further than simply to sell their goods for cash. There 
has been no attempt whatever to embark in a single undertaking for the 
assistance of the United States in the war they are carrying on; no 
ships of any kind have been constructed or equipped by her Majes- 
ty’s subjects for the purpose of sustaining their cause, either by 
lawful or unlawful means, nor a shilling of money, so far as I know, 
expended with the intent to turn the scale in their favor. What- 
ever transactions may have taken place have been carried on in the 
ordinary mode of bargain and sale, without regard to any other 
consideration than the mere profits of trade. . . . My present 
object in referring so much at large to these offences is to show the 
great injustice of your lordship in proceeding to comment upon the 
action of the respective belligerents as if there was a semblance of 
similarity between them. So far as the United States are shown to 
be involved in censure, it is simply by the purchase and export 
of arms and munitions of war from a neutral—an act which your 
lordship expressly points out eminent authority to my attention to 
prove implies no censurable act on either party ; whilst on the other 
hand, it is American insurgents who find British allies to build, in 
this kingdom, and to equip and send forth war-ships to depredate 
on the commerce of a friendly nation. . . . ~. Surely this is 
a difference not unworthy of your lordship’s deliberate observation.” 


This was no novel line of argument, and Earl Russell admitted 
its force. In his letter to Mr. Adams of January 24, 1863, after 
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repeating the attempt to prove that the government had acted with 
sufficient promptitude, his lordship proceeds thus :— 


‘«¢ As to other points we are nearly agreed, so far as the law of 
nations is concerned. But with respect to the statement in your 
letter that large supplies of various kinds have been sent from this 
country by private speculators for the use of the Confederates, I 
have to observe that that statement is only a repetition, in detail, 
of a part of the assertion made in my previous letter of the 19th 
ultimo, that both parties in the civil war have, to the extent of their 
wants and means, induced British subjects to violate the Queen’s 
proclamation of the 13th of May, 1861, which forbids her subjects 
from affording such supplies to either party. It is no doubt true 
that a neutral may furnish, as a matter of trade, supplies of arms 
and warlike stores impartially to both belligerents in a war, and it 
was not on the ground that such acts were at variance with the law 
of nations that the remark was made in the former note. But the 
Queen having issued a proclamation forbidding her subjects to afford 
such supplies to either party in the civil war, her Majesty’s govern- 
ment are entitled to complain of both parties for having induced her 
Majesty’s subjects to violate that proclamation ; and their complaint 
applies most to the government of the United States, because it is 
by that government that by far the greatest amount of such supplies 
have been ordered and procured.” 


It is rather strong, because a belligerent does not close his ports 
against contraband, to refuse to him the common duties of neutrality. 
And we find it hard to follow Lord Russell’s reasoning about the 
Queen’s proclamation. We have always understood that the sover- 
eign of this realm can make nothing illegal by proclamation. So 
far, then, as the supply of arms and warlike stores to belligerents 
is not at variance either with the law of nations or with the statute 
law of England, a proclamation forbidding it must be a nullity ; 
and it is not respectful to the sovereign to interpret in such a sense 
any proclamation which may have been issued. If, therefore, his 
lordship is not devoted to the theory of passive contraband—and 
the correspondence in this case sufficiently proves that he is not 
guilty of that heresy—we submit that he ought not to have ex- 
pounded the Queen’s proclamation as forbidding the sale of arms 
and warlike stores within the limits of her Majesty’s domininions.' 


1 The truth about the proclamation is simply this: it commands the Queen’s sub- 
jects in general terms to observe a strict neutrality, and to abstain from violating 
either the law of the realm or that of nations; and it warns them of the conse- 
quences of certain specified acts, of which the carriage of contraband, but not its 
sale, is one. This is not what any one would understand from such an account of 
the proclamation as is given in Lord Russell’s statement, that it “ forbids the af- 
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It was a desperate effort to cover, by recrimination, an unlucky 
practical slip, and we are happy to think that it does not interfere 
with the value of his lordship’s recognition of the difference between 
common purchases in the markets of the world and the hostile use 
of neutral territory. We therefore leave this case with the confident 
belief that, memorable as it will remain among the precedents of 
international law, the sophistry which has been expended on it will 
not weaken any principle of that important science. 


OPINION OF THE JUSTICES OF THE SUPREME JUDICIAL COURT 
OF MAINE ON THE QUESTION OF THE LEGALITY OF RAISING 
MONEY IN THAT STATE TO PAY COMMUTATIONS OF DRAFTED 
MEN. 

STATE OF MAINE, EXECUTIVE “en's 
Avueusta, June 27, 1863. 
To the Hon. Chief Justice and Associate Justices of the Supreme 
Judicial Court: 

Various towns in this State are voting in public meeting three 
hundred dollars as a commutation in money for each of their citi- 
zens that may be drafted into the military service of the United 
States, under the law passed by the last Congress, and approved 
March 3, 1863, entitled «‘ An act for enrolling and calling out the 
national forces, and for other purposes.” 

It is feared by many good citizens that serious complications and 
embarrassments may result to the towns which pledge their credit 
to raise money to supply these commutations, as well as to individ- 
uals who advance the money therefor. 

The Constitution of this State authorizes the governor to require 








fording supplies.” But let the expression pass. In substance, if his lordship refers 
to the carriage of contraband, the result is that, since no belligerent can really be 
expected to close his ports against that kind of commerce at the moment when he 
most needs it, any power may free itself from the obligations of neutrality by warn- 
ing its subjects against the penal consequences of carrying contraband. And, if his 
lordship refers to the sale, then his statement that the proclamation forbids it must 
rest on the assumption that it is either a violation of neutrality, or of the law of 
England, or of the law of nations, every one of which things his lordship says re- 
peatedly in this correspondence that it is not. We do not, therefore, positively in- 
sist on the suggestion in the text of a disrespectful interpretation of the Queen’s 
proclamation. A theory at least equally plausible is that no intelligible interpretation 
at all is put on it in that memorable part of the correspondence which begins with 
the sentence—* With regard to the claim for compensation now put forward by the 
United States government, it is, I regret to say, notorious that the Queen’s proclama- 
tion of the 13th of May, 1861, enjoining neutrality in the unfortunate civil contest 
in North America, has in several instances been practically set at nought by parties 
in this country.”—Ear! Russell's letter to Mr. Adams of December 19, 1862. 
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the ‘‘ Opinions” of the Justices of the Supreme Judicial Court 
‘* upon important questions of law, and upon solemn occasions.” 

Under this power, I deem it my duty to ask the opinion of the 
court upon the legal questions involved in the followmg interrog- 
atories, VIZ. : 

1. Has a city or town any legal right to pledge its credit to 
raise money for the purpose of paying the commutations of such of 
its citizens as may be drafted into the military service of the United 
States, under the law aforesaid ? 

2. Has a city or town any legal right to raise money by taxation 
to provide commutations for such of its citizens as may be thus 
drafted ? 

I have the honor to remain, 
Yours very respectfully, 
ABNER CopBuRN, 
Gov. of Maine. 





AvoGustA, July 2, 1863. 

Sir,—The undersigned justices of the Supreme Judicial Court 
have the honor to submit the following answers to the interrog- 
atories proposed in your communication of the 27th of June last. 

By the express terms of the Constitution, Congress has power to 
declare war ; to raise and support armies ; to provide and maintain 
a navy; to make rules for the government and regulation of the 
land and naval forces; to provide for calling forth the militia to 
execute the laws of the Union, and suppress insurrection and rebel 
invasion ; to provide for organizing and disciplining the militia, and 
for governing such part of them as may be employed in the service 
of the United States; and to make all laws which shall be neces- 
sary and proper for carrying into execution the foregoing powers, 
&c. The power of Congress in the premises is supreme. In a 
great national emergency, when the national unity and republican 
institutions are in peril, whether from foreign foes, or, worse still, 
from domestic enemies, treasonably endeavoring to overthrow the 
Union and subvert our institutions, it has the right to command all 
the resources of the nation, the lives of its citizens, to prevent by 
any and all proper means that fearful anarchy which would be so 
imminent if its dissolution should become an accomplished fact. 

In pursuance of the powers thus briefly indicated, and to meet 
the present crisis, the act of Congress approved March 3, 1863, 
chapter 73, entitled an act for enrolling and calling out the national 
forces, and for other purposes, was passed. 

By section 13 it was enacted that any person drafted and notified 
to appear as aforesaid, may, on or before the day fixed for his 
appearance, furnish an acceptable substitute to take his place in the 
draft ; or he may pay to such person as the Secretary of War may 
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authorize to receive it, such sum, not exceeding three hundred dol- 
lars, as the Secretary may determine, for the procuration of such 
substitute, which sum shall be fixed at a uniform rate by a general 
order made at the time of ordering a draft for any State or Terri- 
tory; and thereupon such person so furnishing the substitute or 
paying the money shall be discharged from further liability under 
that draft, &c. 

As Congress has the power to require and command the services 
of each citizen, so it may prescribe the mode and ‘manner for ob- 
taining such services. The obligation of obedience rests upon the 
citizen. It is part of the duty he owes the government which pro- 
tects his rights. The duty is personal—that of each citizen. If 
drafted, the service must be his personal service. If a substitute is 
procured, ‘‘the procuration of such substitute” is to be made by 
the person drafted. If commutation money be paid, he is to make 
such payment. ‘True, a friend may volunteer as a substitute, or 
may aid in procuring the money to pay whatever sum may be de- 
termined upon by the Secretary of War as the price of exemption, 
as he may aid him in discharging any other personal liability. But 
the liability to serve, to procure a substitute who shall be accepted, 
or to pay the sum fixed as a commutation, are all none the less 
personal duties and liabilities. They are as much personal liabil- 
ities as the obligation to pay a tax duly assessed, to discharge a 
debt due, or to perform an act the performance of which is imposed 
by contract or by statute. It will be perceived, then, that the 
question amounts to this: whether a town can legally raise money 
gratuitously to discharge the pecuniary obligations of its citizens or 
to procure their exemption from military or other service. Is such 
a power conferred upon the municipal corporations of this State? 

The-general power of towns to raise money is given by the Re- 
vised Statutes, 1857, chap. 3, sec. 26, in these words: ‘* The 
qualified voters of a town may raise such sums as are necessary for 
the maintenance and support of schools and the poor; for making 
and repairing highways and townways and bridges; for the pur- 
chasing and repairing and fencing burying grounds ; for purchasing 
or building and keeping in repair a hearse and house therefor for 
the exclusive use of its citizens, and for other necessary town 
charges.” By subsequent acts further powers have been conferred 
upon towns, and the exercise of doubtful powers has been conferred 
by legislative authority. But the raising of money under statutory 
provisions to co-operate with the general government, is manifestly 
to be distinguished from raising money for purposes unauthorized 
by any existing law. 

The words ‘‘ other necessary town charges” do not constitute a 
new and distinct grant of indefinite and unlimited power to raise 
money for any purpose whatever at the will and pleasure of a ma- 
48? 
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“ — 
jority. They embrace all incidental expenses arising directly or 
indirectly in the due and legitimate exercise of the various powers 
conferred by statute. 

While towns may raise money to discharge all liabilities in 
the performance of these multiplied municipal duties, they cannot 
(unless new powers are conferred, or an excess of power receives a 
subsequent legal ratification) transcend their authority and incur 
liabilities in no way arising in the course of its exercise. Thus it 
has been held by this court that the raising a tax for the discharge 
of a contract entered into by a town with the corporation of a toll 
bridge for thegree passage of its citizens over it, was illegal. It 
has likewise been held under similar statutes, in other States, that 
a town had no right to raise money for the celebration of any great 
national event, as the capture of Cornwallis or the Declaration of 
Independence. So it was decided in Emery v. Hooper, 14 Maine, 
395, in the very clear and conclusive opinion of Mr. Justice Shep- 
ley, that a town had no authority to raise money for the purpose 
of re-distributing it among its citizens. Much less, then, have they 
a right to raise money to give as a mere gratuity to one or more 
citizens to enable them to escape the performance of services, which 
every citizen should cheerfully render as due to government, upon 
the prosperity and perpetuity of which the future hopes of humanity 
must rest. 

Were a town to raise money to be distributed by way of gift to 
favored individuals, the tax assessed for such a purpose could not 
for a moment be upheld. Still less can it be, when the obvious 
and inevitable tendency of it would be to defeat the objects for 
which the act of Congress before referred to was passed. That 
was an act to raise soldiers, not to raise money. Its primary and 
especial purpose was to suppress insurrection by means of an armed 
force, to be raised in pursuance of its provisions. If one town 
may assess taxes to pay the commutation money of those who may 
be drafted, so may all, and the government may be left without a 
soldier for its protection, and the nation surrendered into the power 
of those who are warring for its destruction; the wealth and tax- 
able property. of the community would be diverted from the defence 
of government, and the resources of the State would be turned to 
its destruction by thus depriving it of the means necessary for its 
preservation. We therefore answer each of the interrogatories in 
the negative. 

Joun Appiteton, R. D. Rice, Jonas Curtine, W. Davis, 
Epwarp Kent, C. W. Watton, J. G. Dickerson, Wm. G. 
Barrows. 

To Asner Copurn, Governor of Maine, Augusta. 
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RECENT AMERICAN DECISIONS, 


Circuit Court of the United States. 
Eastern District of Pennsylvania. 
RovusE v. THE INSURANCE COMPANY. 


In a time policy of insurance, effected on a vessel then in port and to be employed 
at sea during the continuance of the policy, there is an implied warranty that the 
vessel shall be seaworthy when she commences the voyages in which she is to be 
employed. 


This was an action on a time policy of insurance. The facts, as 
found by special verdict, were these: The policy, dated the 30th 
January, 1860, was ‘* on a steamboat named the Commerce, then 
lying in the port of Baltimore,” and by it the defendants agreed to 
insure the boat ‘‘ for one year, commencing on the 27th day of 
December, 1860, at noon, and ending on the 27th day of Decem- 
ber, 1861; the steamer to be employed in the transportation of 
passengers between New York and Galveston, Texas, the policy to 
attach on her present voyage from Baltimore to New York.” After 
undergoing some repairs, the boat entered upon her first voyage 
on the 10th of March, 1860, and foundered at sea off Cape Hat- 
teras, in the Gulf Stream, without undergoing any extraordinary 
stress of weather, and being unseaworthy when she left the port of 
New York on the 10th of March, 1860. 

The question now was, whether this unseaworthiness at the time 
of leaving port was a material issue in the case ; or in other words, 
whether, in a time policy like this, there is an implied warranty 
that the boat, when she shall commence the voyages in which she is 
to be employed, will be seaworthy. 

It is necessary here to state the history of the decisions on this 
point. 

The question, whether there is an implied warranty of seaworthi- 
ness in time policies as well as in policies for voyage, was first 
directly decided in England in the case of Small y. Gibson, in the 
Court of Queen’s Bench, in December, 1849." 

In that case the policy was on the ship Susan, ‘‘ lost or not lost, 
in port and at sea; in all trades and services whatsoever and where- 
soever; during the space of twelve calendar months.” The case 
does not show, so far as the Reporter sees, where the ship was 
when she was insured, or what the insurers knew on that subject ; 
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though it is assumed, in the argument of the case, that she was on 
her voyage. The court, in the present case, assumes that she was 
on a ‘* distant ocean,” and that ‘‘ neither party could know what 
storms she had encountered after her departure.” 

It was decided by the Q. B., ‘* That notwithstanding some dicta 
in Emerigon and other foreign jurists, the opinion of all. ‘the lawyers 
in modern times, in England and Americ , is clear that there is no 
difference between a time policy and one for a particular voyage, 
as to the implied warranty of seaworthiness.” On error to the 
Exchequer Chamber, this case was again argued at great length," 
and the judgment of that court given by Parke B., reversing the 
decision of the Queen’s Bench. “The same question came before 
the Circuit Court for es third circuit, at Philadelphia in 1852,? when 
that court adopted the decision of the Exchequer Chamber, as con- 
clusive of the general question. But they remark, ‘It is true, 
this case (Small y. Gibson) does not decide that there is no war- 
ranty of seaworthiness at all in a time policy, or that there is not a 


warranty that the ship is or shall be seaworthy for that voyage, if 


the ship be then about to sail on a voyage; or if she be at sea, 
that she was not seaworthy when the voyage commenced.” 

This, it will be seen, is the question proposed in this case. 

After the case in the third circuit was decided, Small v. Gibson 
was argued before the House of Lords,’ and opinions delivered by 
seven judges affirming, and two for reversing, the judgment of the 
Court of Exchequer Chamber. Afterwards the Lord Chancellor 
(Lord St. Leonards) and Lord Campbell C. J., delivered their 
several opinions, concurring with the majority. But the question 

raised in this case was not there decided, as it was not necessary to 
the decision of the case before that court, but it is noticed by both 
the Chancellor and the Chief Justice; the former saying, ‘If, 
however, a ship be about to sail on a particular voyage, and a time 
policy be effected instead of a voyage policy, I think, as at present 
advised, that the condition of seaworthiness at the commencement 
of the voyage would be implied.” Lord Campbell, on the con- 
trary, says, “As at present advised, I should decide against the 
implied condition in all cases of time policies, and should be glad 
if it were understood that in all. voyage policies there is, and in no 
time policies framed in the usual terms is there, a condition of sea- 
worthiness implied.” 

The point, therefore, now before the court was a new one, both 
in England and here. 

Grier J.—As the cases of Small vy. Gibson and Jones v. the In- 
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surance Company do not decide that ail time policies differ from 
voyage policies as to the implied warranty, but only that the 
peculiar species of time policies then under consideration (which 
was the same in both cases), did not come under the rule applic- 
able to voyage policies, it will be necessary to notice more partic- 
ularly the covenants of those policies, and then examine the reasons 
given for not subjecting the assured to this implied covenant of 
warranty. For if the reasons for this exception of the time policies 
in the cases referred to do not apply to the form and species of 
time policy now under consideration, the same rule ought not to 
apply. 

The words of the policy in the case of Small vy. Gibson are as 
follows: ‘* On the good ship or vessel called the Susan, Jost or not 
lost, in port and at sea, in all trades and services whatsoever and 
wheresoever, during the space of twelve calendar months, com- 
mencing,” &c. 

The vessel was on a distant ocean; neither party could know 
what her condition was; if she had been seaworthy when she left 
her home port, neither party could know what storms she had 
encountered after her departure. The very object in effecting the 
policy is to pay a sum of money or premium for the purpose of 
casting upon another the perils and chances of the voyage during 
the period insured. If the ship was in existence at the time the 
policy was made, and in a storm, which dismantled her and ren- 
dered her wholly unnavigable, if she should go to the bottom the 
next day from leaks sprung before the date of the policy, it was 
evidently the intent of the parties that the underwriter was paid for 
taking upon himself the hazard. It is true a policy may be made 
on a ship from Calcutta to New York, and the owner may not 
know whether his vessel is seaworthy or not. But he knows that 
the master of his vessel will not leave Calcutta without putting his 
vessel in a condition to meet the usual perils of the voyage, and 
may well be presumed to warrant that fact with regard to his absent 
vessels. It is his bounden legal duty towards the mariners for the 
safety of their lives, and towards the merchants who load their 
goods, that the ship should be stout, staunch, and strong, or, in 
other words, seaworthy, before she commences a voyage either 
Jrom or to a distant port. And it may most properly be implied, 
that in this contract with the underwriter the owner should be taken 
to warrant, as a foundation of the contract, that the ship shall be 
at the time of sailing from Calcutta a seaworthy vessel. This rule 
is founded on policy also, and courts should enforce strict compli- 
ance with it; otherwise the effect of insurance might be to render 
those who are protected from loss by the policy exceedingly care- 
less about the condition of the ship, and the consequent safety of 
the crew. Every vessel, at the commencement of each particular 
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voyage, requires appliances commensurate and appropriate to the 
ordinary risks of navigation during the particular voyage contem- 
plated. In such a case there can be no difficulty in fixing the com- 
mencement of the risk, and making proof of the vessel’s condition. 
But it is otherwise in a time policy like the Susan’s, where the risk 
begins to run on a given day, wherever the ship may be. Whether 
the vessel is seaworthy or not is clearly one of the risks assumed 
by the underwriter, who has covenanted to bear a part of the risk 
of the owner for a given period. 

But there are many policies of insurance which may be classed 
under the genus time policies, as distinguished from voyage poli- 
cies, to which this course of reasoning would be wholly inapplic- 
able. Let us take the case before us. It is true, it is a time 
policy, but it is not on a vessel in a distant ocean, or in parts 
unknown, where the parties have contracted without a knowledge 
of her situation, and with a premium paid for assuming the risk of 
her seaworthiness at the time by the underwriter. It is, in fact, 
but an agreement to insure the vessel in so many voyages between 
New York and Galveston, as she may choose to make within the 
year. If the insurance had been for twelve successive voyages 
back and forth, it would have been classed as a voyage policy, and 
the same implied warranty of seaworthiness would have applied to 
each, as if there had been several policies for each voyage. Can 
the fact that the number of voyages is indefinite, and may be more 
or less than twelve, if within the year, constitute a difference in the 
essence of the contract, because the accident of its form places it in 
the general category of a time policy as distinguished from a voy- 
age policy ? 

Parke B. in delivering the opinion of the Court of Exchequer 
Chamber, in Small v. Gibson, after stating the reasons why the 
implied warranty of seaworthiness, which it is the policy of the law 
to enforce, did not apply to that peculiar form or species of time 
policy, is careful to exclude the idea that this same rule would 
apply to all time policies ; and very justly, as the decision in that case 
first established the doctrine that any time policy should be held as 
excepted from the general rule as to —— Martin B. in 
his opinion delivered in the House of Lords, sa ‘* If the record 
in this case had shown that the policy had ws “effected upon the 
ship upon her setting out from her original port, I am of opinion 
that from analogy to the case of a voyage policy, the warranty 
ought to be implied. If a time policy be effected on a ship about 
to sail from a given port on a voyage or voyages, the ship must, in 
my opinion, be seaworthy at the time of sailing.” 

‘* Such a condition or warranty,” says Platt B. ‘is intelligible ; 
its observance is practicable, and would be calculated to extend to 
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the assured and the underwriter, respectively, every reasonable 
protection.” 

Lord CampBE.L C. J. admits there might be an exception to the 
general rule of implied seaworthiness where the time policy is 
effected on an outward bound ship in a port where the owner re- 
sides, but thinks it better to have a short, sharp rule, applying to 
all time policies ; and thinks. it more expedient that the rule should 
remain without any exception. 

It seems not to have occurred to that learned judge that the ex- 
ception to the general rule as to seaworthiness was, itself, a ‘‘ judge 
made” one, then for the first time decided, and that to include other 
cases bearing no analogy to the one before the court, (and to which 
the reasons given would not apply,) within that exception, would be 
‘* gratuitous,” however it might facilitate the business of a court to 
‘¢ follow plain rules” without distinguishing between things that 
differ. 


Judgment for defendant. 


Supreme Judicial Court of Massachusetts. 
P November Term, 1862. 
Cuartes G. Lorine v. Israet THORNDIKE AND OTHERS. 


Under a bequest as follows: “I give to my son A. $40,000, of which one half is 
to be placed by my executors with the M. H. L. I. Co., in such manner that my 
said son shall receive the interest and income thereof during his life, and, at his de- 
cease, the principal shall be paid to his lawful heirs,” the heirs of A. take directly 
as legatees under the will, and not as his representatives. 

The civil act of the free city of Frankfort-on-the-Main, requiring marriages to be 
solemnized in a particular form, does not apply to foreigners temporarily residing 
there; but a marriage in that city, before the United States Consul, between a citi- 
zen of Massachusetts and a woman not domiciled there is valid. 

Under a bequest, in the codicil to a will, of personal property to a person for his 
use during life, and at his death to his lawful heirs, the words “ lawful heirs ” will 
be construed according to their common law interpretation, and will not include 
those who would take under the statute of distributions, if the bequest is expressed 
to be in lieu of real estate, which had been devised to him in the will. 


Bill in equity in the nature of a bill of interpleader, brought by 
the surviving executor of and trustee under the will of Israel 
Thorndike the elder, against Israel Thorndike the younger, as one 
party, and Andreas Thorndike, an infant of tender years residing 
in Germany, but represented here by his guardian, as another 
party. 

The bill set forth that Israel Thorndike the elder, by his will, 
proved in 1832, gave and devised to his son Andrew and his heirs, 
in addition to various legacies, the following: ‘* All the debt and 
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claim and demand which I have against George D’Wolf, formerly 
of Bristol in the State of Rhode Island, and now a resident of the 
island of Cuba; and all the land and estate in the island of Cuba 
which the said George mortgaged to me to secure my debt due from 
him ; ” that a codicil to said will contained the following bequest : 
‘* IT give to my son Andrew, in lieu and instead of the Cuba estate 
or plantation, and debt of George D’Wolf, given to him in my said 
will, and in addition to what I have therein given him, besides said 
estate or plantation, and debt of George D’Wolf, forty thousand 
dollars, of which one half, or twenty thousand dollars, is to be 
placed by my executors with the Massachusetts Hospital Life In- 
surance Company, in such manner that my said son shall receive 
the interest and income thereof during his life, and, at his decease, 
the principal shall be paid to his lawful heirs; the other half, or 
twenty thousand dollars, is to be paid to my said son for his own 
use and to his own disposal.” 

The bill further set forth that Andrew died in 1854; and there- 
upon Israel Thorndike the younger, a brother of Andrew, claimed 
that he, with his brothers and sisters, and the children of such of his 
brothers and sisters as have died, are the only heirs at law of An- 
drew, and as such are entitled to receive the said sum of $20,000; 
and that said Israel, claiming to be entitled to one sixth part there- 
of, has already commenced an action against the plaintiff to recover 
the same; that Andreas Thorndike, represented by his guardian, 
claims the whole of said sum, as son and sole heir at law of An- 
drew, and has threatened to commence an action against the plaintiff 
to recover the same; and that the plaintiff is unable to determine 
the rights of the parties, in respect to their several claims. The 
prayer was that the parties might interplead, and set forth the 
grounds of their claims, and that the court would pass a decree, 
directing the plaintiff as to the payment of said sum, and in the 
performance and execution of his trusts. 

At the hearing, before SHaw C. J., the following was the out- 
line of the case stated for the defendant Andreas Thor ndike, and of 
his claim to be the heir at law of said Andrew: 

The mother of Andreas was a German woman; Andrew Thorn- 
dike associated with her before marriage; she had a daughter in 
1848, whilst residing at Mayence ; afterwards, in May, 1851, An- 
dreas was born of the same mother, Andrew still living with her; 
on the fourth day of August, in the same year, Andrew Thorndike 
and Katharina Bayerl, the mother of the said Andreas, were mar- 
ried at Franfort-on-the-Main before the United States Consul ; after 
the marriage, Andrew Thorndike, being here in the State of Massa- 
chusetts, made and executed a will, in due form of law, by which 
he recognized and acknowledged the said Andreas to be his legiti- 


mate son. 
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Chief Justice Shaw thereupon made the following report of his 
disposition of the case : 

‘¢ Finding that the questions to be considered and decided were 
almost exclusively questions of law ; (for, although rules of foreign 
law are technically regarded as facts, yet, when the evidence on 
which they depend is put in, they are discussed and regarded mostly 
as questions of law ;) and finding that the evidence is all, or nearly 
all, documentary and reduced to writing, viz., the depositions of 
the mother and grandmother of the said Andreas, as to the facts 
and circumstances of the alleged marriage ; certificates of marriage, 
birth and baptism ; consular certificates, and depositions of several 
doctors of the civil law; I proposed, and, with the consent of the 
parties, determined, without reading the evidence, .to enter a pro 
forma judgment, dismissing the bill, from which the plaintiff would 
appeal, and thus bring the whole case upon all the evidence before 
the full court; that, upon the law and the evidence before them, 
they may enter such judgment as upon the law and equity of the 
case the rights of the parties may in their judgment require.” 

Afterwards, Katharina Thorndike and her daughter Anna E. 
Thorndike were added as parties, and appeared, the former by her 
attorney and counsel, and the latter by her guardian ad litem ; and 
the case was reserved, by BriceLow C. J., for the determination of 
the whole court, to be heard on the report of the late chief justice, 
and the evidence thereto annexed. 

The will of Andrew Thorndike was executed in Boston on the 
27th of August, 1853, and contained a full recognition of Andreas 
as his son; but contained no reference to Anna. A translation of 
those portions of the civil act of the free city of Frankfort respect- 
ing marriage, which are material to the questions determined in this 
case, is given in the margin.' The other material facts are stated 
in the opinion. 


1 We, the Burgomasters and Council of the Free City of Frankfort, do, in pur- 
suance of a constitutional resolution by the legislative assembly of Nov. 1, 1850, 
hereby order as follows : 

1. The law in question regarding civil marriage shall take effect on the first day 
of May, 1851. 

2. What is requisite for obtaining the publication of banns, as contained in the 
common, civil — statute law, is the same with respect to civil marriage, for all 
persons alike, of whatever religious creed. 

3. Difference of religion is no hindrance to a civil marriage. 

4. A dispensation from the publication of banns and from obstacles to marriage 
rests solely with the Senate. 

5. Parties to be married, domiciliated in the city, as also those in the rural dis- 
tricts, have, either personally or through others sufficiently authorized, to apply at 
the city registrar’s office for the publication of banns. When the necessary docu- 
ments have been produced, the publications of banns shall be ordered, and a copy 
of such order made out. 

6. The publication of the banns shall take place where the ies to be mar- 
ried are domiciliated. The registrar shall cause publication of the banns of those 
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F. C. Lorimg, for the plaintiff. 

J. L. English and 8. L. Thorndike, for Israel Thorndike, and 
the representatives of Augustus, Charles and Edward Thorndike, 
deceased. The validity of a marriage everywhere depends on its 
being solemnized in the manner prescribed by law, as to matters of 
substance. Bishop on Mar. & Div. §§ 31, 42. Milford v. Wor- 
cester, 7 Mass. 48. The Queen v. Millis, 10 Cl. & Fin. 655. 
Catherwood y. Caslon, 13 M. & W. 261. The general rule is, 
that a marriage not valid by the local law of the place where it is 
solemnized is not valid anywhere. Story Confl. Laws, §§ 105, 
113, and cases cited. Bishop on Mar. & Div. § 132, and cases 
cited. The present case is within none of the exceptions to this 
general rule. -Bishop on Mar. Div. § 133 et seg. No marriage 
according to the law of Frankfort is proved in this case. If these 
parties could not have been married in Frankfort, according to the 
lex loci, either because that law did not apply to foreigners, or be- 
cause they could not comply with its requisitions, or by reason of 
any other insuperable obstacle, then the /ex domicilii applies. Story 
Confil. Laws, §§ 118,119. Ruding v. Smith, 2 Hagg. Con. 371. 
No marriage according to the law of Massachusetts is proved in 
this case. There is no such thing as a United States law of mar- 
riage. American consuls are not authorized to solemnize marriages. 


residing within the city to be made in the official public paper next appearing. 
The banns of such as are residing in the rural districts shall, when esliend, be 
affixed at the parish office by the ae of that parish. 

7. If the parties to be married do not both reside at the same place, the banns 
shall be published in each of their respective places of domicil, according to the 
forms there existing. 

8. Protestation against the consummation of a marriage is to be preferred at 
the city court, section 1; which, according to circumstances, shall decree an inhibi- 
tion. Prohibition by the court shall be entered without waiting for a legal decision. 

11. After the parties to be married shall, before the registrar of their domicil, 
have publicly, in the presence of at least two male witnesses who have attained 
their majority, pronounced their intention to be married to each other, the regis- 
trar shall declare the marriage concluded in the name of the law. 

12. The civil validity of a marriage to be concluded depends solely on the 
execution of the civil act. The religious solemnization of a marriage shall not take 
place till after the conclusion of the civil act. 

13. The solemnization of a marriage in a foreign country of a party, a subject 
of this State, shall be entered only either when permission has been previously 
granted by the senate, and the banns have been published, or a dispensation pro- 
cured, or if the senate sanction it subsequently. The exterior form of such a 
marriage shall be judged of according to the laws of the place where it has been 
concluded. 

14. The complete entry of a marriage contains, 1. Name and surname of the 
parties married; 2. Their rank and profession; 3. Their birthdays, and where 
born; 4. In the case of widowed or divorced persons, the name of former spouse, 
and day of marriage—or, if divorced, date dont; 5. Name and surname, as also 
rank or profession, of the respective parents; 6. That the marriage has been con- 
cluded, adding names of witnesses—or, if married abroad, stating circumstances, 
place and date. 
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7 Opinions of Attorneys General, 78, 342. Kent v. Burgess,:11 
Sim. 361. This marriage did not accord with the law of the domi- 
cil of the woman. 

A. B. Merrill, for Andreas Thorndike. 

H. W. Paine § A. C. Clark, for Anna L. Thorndike. 

Merrick J.—By a codicil to the last will of Israel Thorndike, 
he gave to his son Andrew $40,000, of which one half was to be 
paid to him for his own use and at his own disposal, and the other 
half, or $20,000, was to be placed by the executors of the will with 
the Massachusetts Hospital Life Insurance Company, in such man- 
ner and upon such terms that the said Andrew should receive the 
interest and income thereof during his life, and that at his decease 
the principal should be paid to his lawful heirs. This, therefore, is 
in effect a bequest to the heirs of Andrew, subject to his right to 
have and enjoy during his life all the income to be derived from the 
fund or principal sum thus bequeathed; so that they who in the 
end should become entitled to such fund would take it as legatees 
directly under the will, and not as heirs at law of the testator, or 
by inheritance and descent from the legatee to whom the income 
thereof is given for life. 

Andrew Thorndike having deceased, it is now necessary to de- 
termine the question in controversy between the parties to the bill, 
To whom, as his lawful heirs, shall this sum of $20,000 be paid ? 
In the first place, it is claimed by Israel Thorndike, son of the 
testator, and by the representatives of some of his brothers, that 
they are such lawful heirs, and so entitled to receive the money 
which has now become payable. But this claim is resisted by the 
respondents Katharina Thorndike and her children Andreas and Anna 
Thorndike, who respectively contend that the former, as the wife 
and now the widow, and the latter, as the legitimate children of the 
said Andrew, are his lawful heirs, and entitled to the legacy of the 
principal sum, of which the use and enjoyment was given to him 
for life. They assert that a lawful marriage was contracted between 
said Andrew and Katharina on the 4th of August, 1851; but they 
admit that said Andreas and Anna were born before that time, so 
that at their birth they were both illegitimate. 

The evidence in the case clearly and unequivocally shows that 
from and after the 4th of August, the time of their alleged marriage, 
Andrew and Katharina Thorndike lived and cohabited together, and 
were known, treated and recognized by all their friends and 
acquaintances as husband and wife, until his death, which occurred 
on the 21st of July, 1854. It also satisfactorily shows that he was 
the father of said Andreas and Anna, and that after the time of the 
alleged marriage, and while he lived and cohabited with the said 
Katharina as his wife, he recognized, acknowledged and treated them 
as his children. The évidence upon this subject is less full and 











532 Recent American Decisions. 


cotaplete in relation to Anna than to Andreas. But this may be 
accounted for by the consideration that, at the time when the ‘first 
depositions were taken in the case, she had not been made a party to 
the bill, and her rights were not then the subject of inquiry or inves- 
tigation. But her paternity and the acknowledgment of her as his 
child by said Andrew sufficiently appear from the testimony of Ka- 
tharina Thorndike and of her mother, Anna Kerbeneck. The lat- 
ter testifies that her daughter never bore any child before her 
cohabitation with Mr. Thorndike; and Mrs. Thorndike distinctly 
states that he was the father of Anna, and ‘‘ always acknowledged 
himself to be so by his behavior, in conversations, and in letters 
written by him.” Her testimony is not contradicted or brought 
into doubt by any fact or circumstance shown in evidence, and there- 
fore ought to be regarded as satisfactory proof of the facts stated 
by her. 

This acknowledgment by said Andrew is very material, because 
by Rev. Sts. c. 61, § 4, it is enacted that ‘* w hen, after the birth 
of an illegitimate child, his parents shall intermarry, and his father 
shall, after the marriage, acknowledge him as his child, such child 
shall be considered as legitimate to all intents and purposes, except 
that he shall not be allowed to claim, as representing either of his 
parents, any part of the estate of any of their kindred, either lineal 
or collateral.” The single exception here provided for is as to the 
right of taking by inheritance as representative of the parents any 
part of the estate of any of their kindred, which, if they had been 
living, would have descended to them. In all other respects, and 
for all other purposes, children born before the marriage of the 
parents, and subsequently during its continuance, acknow ledged and 
recognized by the father as his, are to be deemed to be legitimate, 
and are made and constituted his lawful heirs. Applying the pro- 
visions of this statute to the case of Andreas and Anna E. Thorn- 
dike, who claim only as executory legatees under the will of Israel 
Thorndike, and not by or in right of representation of their father, 
anything which would or could have come or descended to him, if 
living, from any of his kindred, they are, by reason of having been 
openly and constantly acknowledged and declared by him during 
the time while he lived and cohabited with said Katharina as 
his wife, to be deemed, recognized and treated as his lawful heirs, 
if there was in fact a legal marriage duly contracted between him 
and her. 

In reference to this question, it appears from the uncontested 
evidence in the case that on the 4th of August, 1851, Mr. Thorn- 
dike, who was a citizen of Massachusetts, and Katharina Bayerl, 
of Mayence, in the Grand Duchy of Hesse-Darmstadt, were tem- 
porarily residing at the free city of Frankfort, neither of them then 
having or ever having had any domicil there, and were desirous of 
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being lawfully married; that, being foreigners and unacquainted 
with the local law, they applied for information ‘‘ to magistrates, 
counsel and other persons skilful in the law,” and were advised that 
‘*the proper mode of entering into the marriage relation was the 
solemnization of it before the consul of the United States at Frank- 
fort-on-the-Main ;” that Mr. Schwendler, the consul, gave them 
the same advice ; that they thereupon appeared before him for the 
purpose ef being married, and there signed their marriage agree- 
ment, which was attested in the presence of two subscribing wit- 
nesses, and was then duly entered in the consular register; and 
duplicate copies of it were delivered at their request to each of the 
parties.'’ The consul then declared that their marriage was legal and 
valid. And in addition to this he informed them that he had mar- 
ried many American gentlemen to American or German ladies ; and 
that these marriages solemnized and registered by the consul, as was 
done in this case, had always been regarded by the Frankfort and 
German authorities as valid. In the full belief that they were thus 
lawfully married, they thenceforward lived together as husband and 
wife during the life of Mr. Thorndike. 

Here then there was in fact a contract of marriage between the 
parties, and a celebration of their nuptials by the observance of a 
form and ceremony which they were advised and believed made their 
marriage binding, obligatory and complete. » But its validity is now 
denied, upon the ground that the civil validity of a marriage con- 
tracted, entered into or celebrated at the free city of Frankfort, 
depends wholly upon the civil act upon that subject there enacted. 
And these parties, not having conformed to the provisions and re- 
quirements of that act, it is contended that they were never lawfully 
married. 

The difficulty in determining this question arises from the conflict 





1The following is a copy of this agreement: “ We, the undersigned, Andrew 
Thorndike, of the city of Boston, county of Suffolk, and State of Massachusetts, 
aged sixty years, and Katharina Bayerl, of the city of Mayence, in the grand duchy 
of Hesse, aged twenty-six years, do hereby declare, that we have truly and solemnly 
promised to marry each other, and that we now both wish to enter in the state of 
marriage ; and that we desire, in conformity with the laws of the United States of 
America, that the civil act of our Union in marriage may be executed in the usual 
form before Ernest Schwendler, Esq., the duly appointed consul of the United 
States of America for this free city. We, therefore, confirm by these presents our 
mutual consent to the desired conjugal union, and do sincerely and solemnly pro- 
mise scrupulously to fulfil the duties of husband and wife, by virtue of our respect- 
ive seals and signatures. 
“ Frankfort-on-the-Main, Aug. 4, 1851. 
(Seal) Andrew Thorndike. 
(Seal) Katharina Bayerl.” 
“ Sealed and signed in presence of 
G. ‘Lindheiner, 
I. Eckhardt, 
As witnesses.” 
499 
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of evidence in relation to the question, what was the local law of 
the place where they were married? We have a copy of the civil 
act of the free city of Frankfort annexed to the depositions 
of the witnesses who have been examined upon the subject, 
all of whom are counsellors at law and residents of that city. Dr. 
Von Guaita and Dr. Hoffman, witnesses on one side, testify that 
the civil act, which contains the provisions of law with regard to the 
form in which a marriage is to be entered into there, applies as well 
to foreigners as to citizens of Frankfort ; and that, as the civil valid- 
ity of a marriage depends solely on the execution of that act or the 
due observance of its provisions, the ceremony and proceedings 
which took place before the American consul, as before stated, did 
not constitute a valid marriage. But on the contrary Dr. Braun- 
fels and Dr. Voigt testify with equal confidence that the civil act of 
Frankfort is inapplicable to foreigners ; that marriages between such 
persons which are entered into at that place according to the pre- 
scriptions of the common law are valid and obligatory ; and that, 
under the circumstances before stated, the marriage between Mr. 
Thorndike and Katharina Bayerl, which took place in the presence 
and with the sanction of the consul of the United States, was legal 
and valid. 

In this positive and irreconcileable conflict of testimony, we are 
under the necessity of considering the reasons assigned by the wit- 
nesses for the opinions they express, and of comparing their opin- 
ions with the language and terms in which the civil act is expressed. 

It is noticeable, in the first place, that Drs. Von Guaita and Hoff- 
man deduce their conclusions entirely from the particular provision 
in the statute of Frankfort, denominated the civil act, which, after 
prescribing the course of proceedings to be had to constitute a mar- 
riage there, declares that the validity of the marriage shall depend 
upon the execution of that act. But they fail to point out or indi- 
cate any part of that act which, either in direct terms or by neces- 
sary or reasonable implication, makes it applicable to foreigners 
temporarily resident there, who seek to contract a marriage and to 
be lawfully married at Frankfort ; nor do they refer to any judicial 
interpretation of its provisions to that effect, or to any legal author- 
ity in support of their opinion. But Drs. Braunfels and Voigt 
testify that they have known many cases, to some of which they 
particularly refer, in which it has been determined by German tri- 
bunals that the said civil act does not apply to or embrace the cases 
of foreigners entering into that relation in that city. And that this 
is a reasonable and proper conclusion would seem fairly, perhaps it 
might be said necessarily, to result from several provisions of that 
act. It is upon this question very significant that the civil act makes 
very precise and exact provisions as to the manner in which citizens 
of Frankfort may conclude a valid marriage abroad, while it does 
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not in any word or phrase allude to the way or manner in which 
foreigners may conclude a lawful marriage there. But a more 
important, and what perhaps ought to be regarded as a de- 
cisive consideration, results from the provisions concerning the pub- 
lication of banns. These are most expressly required to be published 
in each of the places where the parties proposing and intend- 
ing to be married are respectively domiciliated ; in the city in one, 
in the rural districts in, another, prescribed form and manner. 
And this prior publicatién of banns is made one of the prerequi- 
sites essential to the validity of the marriage. Such a provision, it 
would seem obvious, could not have been intended to have any re- 
ference to foreigners who had not in some manner acquired a domicil 
there, because it ordains the observance of a regulation with which 
it would be impossible for such persons to comply, and to which it 
would therefore be absurd to require them to conform. This pro- 
vision, therefore, under an interpretation which appears to be just 
and reasonable, has a very direct and strong tendency to show that 
the civil act is only applic: able to and obligatory upon citizens, and 
persons who by choice or long-extended residence have obtained a 
domicil in the State where the law is enacted. 

In support of this conclusion, and as tending also to prove the 
validity of the marriage of Mr. Thorndike and Miss Bayerl, Dr. 
Braunfels testifies that the American consul ‘has always and at 
any time been in the habit of solemnizing such marriages ;” that 
he married a great number of couples where each of the parties, 
or the husband, was a citizen of the United States ; ; that this has 
been done openly, with the full knowledge of the Frankfort au- 
thorities, who have never in any manner objected or interfered to 
prevent it; and he adds: ‘* I have known of some cases, (for in- 
stance, the case of Mr. Pfeil,) where Frankfort ladies intending to 
marry American gentlemen, have been released by the senate from 
their citizenship expressly ‘ that they might enter into civil marriage 
before their consul.’” Certainly such a proceeding must be regs urded 
as a very clear and authoritative declaration that the provisions of 
the civil act of marriage are not applicable to or obligatory upon 
foreigners, and that a marriage of such persons before the consul of 
their country, according to the prescription of the common law, 
would be recognized as legal and valid at Frankfort. And this 
conclusion seems to be fully warranted by the decisions in the cases 
referred to by the witnesses, in which the marriage of foreigners by 
Protestant curates at Frankfort, without cénforming to the require- 
ments of the law of the 19th November, 1850—the civil act before 
referred to—has been acknowledged and upheld as valid by German 
judicial tribunals. 

The testimony of Drs. Braunfels and Voigt, that the marriage 
of Mr. Thorndike and Miss Bayerl, by and before Mr. Schwend- 
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ler, the consul of the United States, in the form and manner in 
which it was there contracted and entered into by the parties, is 
valid in Frankfort, as having been duly contracted according to the 
prescriptions of that portion of the common law which had not 
been there abrogated or repealed, is very strongly corroborated by 
the decisions to which they refer ; and especially by the proceedings 
of the public authorities in releasing females from their citizenship 
in order that they might, and to enable them to, enter into a valid 
marriage there before the consul of the country of their intended 
husbands. And when it is considered also that foreign consuls, 
and this consul in particular, did frequently and notoriously, for 
and in behalf of parties similarly situated, officially perform, and 
allow and permit to be performed in his presence, a form and cere- 
mony with an intent and design thereby to marry the parties, and 
to make their marriage complete and legal; and that when Mr. 
Thorndike was carefully inquiring of proper and competent persons 
to obtain accurate information on the subject, he found it to be the 
concurrent opinion and advice of the consul, and of ‘‘ magistrates, 
counsel and persons skilful in the law,” that the proper mode and 
form of marriage by him as a foreigner was the solemnization of it 
before the consul of his country, and that such proceeding would 
make the marriage legal, we think that there is a clear preponder- 
ance of evidence that the statements of Drs. Braunfels and Voigt 
are to be relied upon, and consequently that the lawfulness and 
validity of the marriage of Mr. Thorndike and Miss Bayerl are 
satisfactorily proved and established. The circumstances which 
have been shown, and as to which there is no dispute and can be no 
doubt, concerning the cohabitation of these parties as husband and 
wife, their constant and mutual recognition of the subsistence of 
that relation, and their care and nurture of children as their com- 
mon offspring, would be quite sufficient, under the provisions of our 
own statute, in the absence of evidence as to the particular form 
and manner in which it was contracted or solemnized, to prove a 
valid and legal marriage. Gen. Sts. c. 106, § 22. And it would 
certainly be unreasonable and unjust to withhold from our own 
citizens married in foreign countries the benefit of the presumptions 
resulting from the provisions of our own statutes. But it is un- 
necessary to urge or to rely upon this consideration, since upon the 
whole evidence before us there appears to be a clear preponderance 
of proof that Mr. and Mrs. Thorndike were lawfully married at 
Frankfort, and that their marriage would, in view of the proceed- 
ings and ceremonies attending it, be there recognized as valid by 
the public authorities and judicial tribunals. This being so, their 
marriage is, upon the well established principles of the common 
and international law, to be regarded and treated as valid and obli- 
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gatory in the countries where the parties respectively had their 
domicil. Bishop on Mar. & Div. § 125. 

Upon the broader and more difficult question, which has been 
raised and elaborately argued by the counsel of the parties, 
whether, as a contract per verba in presenti, followed by cohabitation 
as husband and wife, the proceedings which occurred in the presence 
and with the sanction of the consul of the United States did not 
constitute a legal and valid marriage under and by force of the 
principles of the common law, the authorities are, according to the 
views expressed by the eminent judges by whom the whole : subject 
was most laboriously examined and discussed in the case of The 
Queen v. Millis, 10 Cl. & Fin. 534, remarkably variant and con- 
flicting. The conclusion to which we have arrived upon the evidence 
in the case as to the law of the place where the marriage in form 
took place, makes it unnecssary to extend our inquires to the latter 
question, or to express any opinion concerning it. 

Where personal estate is bequeathed to a person for life, and at 
his decease to his ‘‘ heirs” or ‘* lawful heirs,” it is a settled rule of 
construction that the word ‘‘ heirs” shall be interpreted to mean 
either those persons who are strictly heirs by the common law, or 
those who are next of kin, and take under the statute of distribu- 
tions, acccording to the intention of the testator, if his intention 
relative thereto has been manifested in his will. 1 Roper on Leg. 
(2d Amer. ed.) 89. That rule is applicable to and must control 
the decision in the present case, because there is found to be in the 
will of Mr. Thorndike a clear indication of his purpose and inten- 
tion. The $40,000, of which one moiety is bequeathed at the de- 
cease of his son Andrew to his lawful heirs, is given in the codicil, 
and is there expressly declared to be as a substitution for and in lieu 
of the ‘* Cuba Estate,” which had been devised to him in the will. 
Consequently it must have been the intention of the testator that the 
same person should take the moiety of the $40,000 at the decease 
of Andrew, who would have taken the Cuba estate if the devise of 
that estate had not been revoked by the bequest substituted for it. 
And that, being real estate, would have been construed to be a de- 
vise to the heirs proper; and the bequest of the personal property 
must, according to this indication of the intention of the testator, 
be held to have the same destination, and to be a bequest to the 
same persons. It is, therefore, a necessary consequence from this 
conclusion that the said Andreas and Anna are entitled as the heirs 
at law of said Andrew, in equal shares, to the whole of said sum 
of $20,000, with the accumulations thereon now in the hands of 
the executor, and that their mother, the said Katharina, is not en- 
titled as next of kin to any part thereof. 

The costs of the plaintiff, to be taxed under the direction of the 
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court, as between client and solicitor, are to be paid out of the 
money now remaining to be distributed, and no further costs are 
to be taxed or recovered by either of the other parties to the 


bill. 
Before Merrick J. 


In the matter of Francis Dew, upon petition for a writ of 
habeas corpus. 


. In Massachusetts the contract of enlistment of a minor is voidable only and not 
void; until avoided it is to be treated as valid, and the parties to the contract are 
subject to all the consequences resulting from it. 

If the minor, before the contract is avoided, is charged with having committed 
a military offence, and placed in the custody of a court martial, and the jurisdiction 
of that court has attached, it is not competent for the State Court, by a writ of 
habeas corpus, to withdraw the party therefrom. 

Where it appeared from the return to a writ of habeas corpus, and from proof 
that the person whose body is sought to be produced was in the custody of an 
officer, awaiting the sentence of a court martial, the court will presume that the 
court was a regularly constituted court martial, and the burden of proof rests upon 
the petitioner to show that the proceedings were irregular. 

Permission to file exceptions refused. 


This was an aplication to discharge the minor son of the peti- 
tioner, Francis Dew, aged sixteen years, from the military service 
of the United States. The return set forth that he was held by 
Major Gordon, U. S. A., commanding Fort Independence, to 
await the action of General Wool, upon the finding of the general 
court martial upon charges of mutiny, which had been preferred 
against him. Annexed to the return were copies of the order con- 
vening the court martial, and of the charges, with the endorsement 
of Gen. Wool, referring them to the court martial for trial. These 
copies were certified by Major Gordon. At the hearing, both the 
petitioner and government claimed the right to open and close. It 
was ruled by the court that the burden was upon the United States 
to maintain the legality of their detention ; that they had the close. 
It was proved that Dew enlisted into the 2d Cavalry, and drew ra- 
tions and clothing, and did duty as a soldier, until the day when 
the mutiny, whic h was quelled by Col. Lowell, occurred. The 
mutiny took place about nine o’clock, and Dew, with the rest of the 
company, was mustered about eleven o’clock of the same day. 
Major Gordon was then called, and swore that he received the pris- 
oner from a military officer in Boston, and that either at that time 
or shortly thereafter, the charges, a copy of which he produced, 
were sent down; that he afterwards delivered the prisoner and the 
charges to the judge advocate of the court martial, and that he 
afterwards received the prisoner again from that officer, with verbal 
orders to hold him to await the result of the court martial. The 
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testimony was objected to by the petitioner, who claimed that it was 
necessary to prove the assembling and proceedings of the court mar- 
tial by a copy of its record, duly attested. But the objection was 
overruled by the court. 

It was also proved, on behalf of the government, that the pay 
of volunteers begins at the date of their enlistment, and not at the 
date of their muster. 

In behalf of the petitioner, it was proved that the prisoner was a 
minor, and that his father had never given his assent to his enlistment. 

Mr. Nathan Morse, for the petitioner, argued that by the 97th 
article of war, a volunteer did not become subject to be tried by 
court martial until he had been mustered into the service of the 
United States, and that the holding to await the finding was there- 
fore illegal. 

Mr. C. F. Blake, for the United States, said that the court mar- 
tial was a court created by a statute of the United States to try cer- 
tain offences against United States law; that the minority of the 
petitioner would be a good plea of abatement before that court, 
which having first obtained jurisdiction of the case had a right to 
try it (Ableman v. Booth, 21 Howard, 206); that the contract of 
enlistment was voidable and not void (Com. v. Cushing, 11 Mass. 
67; Wool v. Fenwick, 10 M. & W. 204; Gray v. Cookson, 16 
East. 13; King v. Wigston, 3 B. & C. 484; Coates v. Wilson, 
5 Esp. 152; Vent v. Osgood, 19 Pick. 574) ; that the enlistment 
of a minor is not prohibited by the laws of the United States, and 
that the petitioner, having committed an offence against the articles 
of war, before avoiding his contract of enlistment, was liable as a 
soldier to be tried by court martial. (Art. of War, 7, 8 and 9.) 

Merrick J.—This is a writ of habeas corpus issued on the peti- 
tion of the father of Francis Dew, a minor enlisted into the service 
of the United States without his knowledge or consent. The peti- 
tioner testifies that he did not give his consent at the time of enlist- 
ment, and has never consented, directly nor indirectly, since. 
Evidence was introduced by the respondent conflicting with that of 
the petitioner, and tending in some degree to show a subsequent 
ratification of the contract; but upon the whole testimony, I am 
satisfied that the enlistment has never been consented to by the 
father. And if this were all, as his father is entitled to his earn- 
ings and his personal custody, I should not hesitate to discharge 
him. This court regards an enlistment as a contract, and, if made 
with a minor, as voidable and not void, as some other tribunals 
have held. Until it is avoided it is to be treated as valid, and the 
parties to it are subject to all the consequences resulting from it. 
If the contract should never be avoided, and the minor should serve 
out his entire term, he would be entitled to his full pay, and all the 
advantages of it, as fully as if it had been made by an adult. But 
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a minor may at any time avoid his contract, and for this reason this 
court refuse to return minors held for desertion, when upon habeas 
corpus they sue to be discharged from custody. Desertion is, of 
itself, evidence of an intent to avoid or annul the contract. And 
a minor, held only under charge of desertion, before the institution 
of any proceedings against him for the alleged offence, will, upon 
application to this court, be discharged. But the present case dif- 
fers from that. After Dew’s enlistment, but before any steps were 
taken to avoid his contract, he was arrested by an officer, and put 
into the custody of the respondent, as a prisoner, to be held to an- 
swer charges in writing made against him. These charges were 
sent to the commander of the department, who ordered them to be 
submitted to the general court martial, then in session. During 
the pendency of these proceedings, application is made here by the 
minor for his release. Upon the general question, I am of the 
opinion that where a party is in custody of a court martial, and the 
jurisdiction of that court has attached, it is not competent for this 
court to withdraw the party therefrom. This was settled in the 
case of Sims, though not the direct point in issue. It was held 
that the petitioner, being in custody of a court of the United States, 
and it being apparent on the face of the petition that the prisoner 
must be, upon the facts therein stated, remanded, the court refused 
to issue a writ for his relief. The jurisdiction of the State and of 
the United States extends over the same territery, and they have 
full power within their respective spheres, and where there is an ex- 
ercise of a remedial right, it is simply a question of priority of time. 
Whichever first obtains custody of a party is entitled to exercise its 
jurisdiction, and it makes no difference whether the court has civil 
or military jurisdiction. It appears that after enlistment, and be- 
fore the filing of this petition, Dew had committed a military offence ; 
was immediately taken into custody, and the various steps above 
alluded to taken, and he was so held until this application was made. 
By section 7 of the articles of war, it is provided that any officer 
or soklier who shall begin, excite, cause or join any mutiny or sedi- 
tion in any troop or company in the service of the United States, 
&c., shall suffer the punishment which a court martial shall order 
to be inflicted. Section 97 provides that ‘‘ the officers and soldiers 
of any troops, whether militia or others, being mustered and in pay 
of the United States, shall at all times and in all places, when 
joined and acting in conjunction with the regular forces of the 
United States, be governed by these rules and articles of war, and 
shall be subject to be tried by courts martial, in like manner with the 
officers and soldiers in said regular forces, save only that such courts 
martial shall be composed entirely of militia officers.” It has been 
claimed that this Dew, not having been mustered in, was not a sol- 
dier subject to the articles of war, and therefore that the court mar- 
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tial could not legally detain him. But the articles do not apply to 
soldiers enlisted into any of the corps of the volunteer forces, but 
to the militia when called into the service of the United States, and 
when acting in conjunction with the regular army. I have not 
learned precisely what authority exists in mustering in enlisted sol- 
diers. The officer who testifies that it is his duty to render this 
service, said that he rejects whomsoever he pleases. I don’t know 
that enlisted soldiers are ever dissatisfied with such a determination. 
I have never known a person rejected who applied for a mandamus 
to obtain the reversal of such a decision. Dew must, therefore, be 
held to be a soldier, liable for a military offence committed while his 
contract was in force, and to be tried by court martial. He was so 
tried and held, subject to the judgment of the court, when approved 
by the officer creating it. It is now claimed that he cannot legally 
be held, because it is not shown by the production of the record 
that the court was properly constituted. If it could be shown that 
it was a mere sham, or so irregularly constituted that no judgment 
it might render could legally be carried into effect, this court might 
disregard its judgment ; but when it appears that there was an en- 
listment, a mutiny, an arrest, detention under arrest, the ordinary 
convening of a court martial, the prisoner taken before the court 
and there tried, the question arises, upon whom is the burden of 
proof to show that there was or was not any irregularity in its 
organization? Does it not rest upon the petitioner to show that it 
was acting without competent authority? Major Gordon returns 
that he holds him a prisoner. He received him on a mere verbal 
order, and all that can be shown is that he received such an order. 
He testifies that the court martial was ordered, convened, and that 
the prisoner was placed by him in the custody of the judge advocate, 
was tried, and after trial was returned to his custody, to await the 
sentence, when it shall be properly approved. This court will pre- 
‘sume, under such a state of facts, that there was a regularly con- 
stituted court, and will not assume that it was irregular. Must the 
returning officer show that all the prior proceedings were right, or 
will the court assume that they are, and require the petitioner, who 
seeks to avoid them on the ground of irregularity, to show how and 
wherein it consists? This not having been shown by him, the con- 
clusion must be that the prisoner must be remanded to the custody 
of Major Gordon. 

Mr. Morse, for the petitioner, asked leave to file exceptions to the 
ruling of the court on the question of the burden of proof as to the 
legal construction of the court martial. The court refused the re- 
quest, remarking that the question had been fully considered in pre- 
vious cases. 
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Supreme Judicial Court of Maine. 


JoreL E. Movutton v. INHABITANTS OF SANFORD. 


If there are two efficient, proximate causes of an injury sustained by a traveller 
upon a highway, the primary cause being one for which the town is not respon- 
sible, and the other being a defect in such highway, the injury cannot be said to 
have been received “through such defect ;” and the town is not liable therefor. 
And it makes no difference that the traveller himself was in no fault. 


The facts in this case are sufficiently stated in the opinion of the 
court which was delivered by Davis J. 

The plaintiff, according to his own testimony, was crossing a 
bridge over a narrow stream in the town of Sanford, when his 
horse was frightened by some animal jumping into the water. The 
bridge was of sufficient width, and well built; but there was no 
railing. The horse being thus frightened, and unmanageable, ran 
so near the edge that the body of the wagon was detached from the 
forward wheels, and thrown off into the stream. 

As the primary cause of the accident,—not remote, but proximate, 
and efficient,—was one over which the inhabitants of the town had 
no control, and for which they were not responsible, no argument 
would seem to be necessary to show that they ought not to be held 
liable, even if the question were new. But the case is clearly 
within the principle laid down in Moore v. Abbott, 32 Maine R. 46. 

That case was tried by Shepley C. J.; and he instructed the 
jury ‘‘that the town was not liable unless the accident occurred 
and the injury was occasioned by the defect in the way or bridge 
alone ; and that, if the accident happened by the joint effect of a 
defect in the way, and a defect in the harness, rendering it unsuit- 
able or unsafe, although such defect were not known, and the plain- 
tiff was not in fault for want of knowledge, he would not be entitled 
to recover.” These instructions were sustained, on exceptions, by 
the full court, in an opinion the intrinsic force of which it will not 
be easy to overturn. As the extracts here quoted are from the 
instructions given to the jury, and not from the opinion of the 
court, they cannot be called the dicta of the judge who delivered it. 

This decision has never been questioned by the court in this 
State. It is referred to and recognized in Coombs v. Topsham, 38 
Maine R. 204; and in Anderson v. Bath, 42 Maine R. 346. The 
question, therefore, might be considered as settled, beyond contro- 
versy. But as it is still a subject of discussion in other States, it 
may be well to re-examine it. 

Two causes, both of them proximate, may concur to produce an 
injury. When one of these is a defect in the highway, and the 
other any fault of the plaintiff, it is not claimed that he can recover. 
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But when one of the causes is a defect in the way, and the other is 
some occurrence for which neither of the parties is responsible, is 
the town liable to the party injured ? 

This question was raised in the case of Hunt v. Pownal, 9 Verm. 
R. 411. It was afterwards before the courts in Maine and in 
Massachusetts, in 1849 and 1850, neither being aware that it was 
before the other. In Massachusetts, the Vermont decision was at 
first sustained. Palmer v. Andover, 2 Cush. 600. In this State, 
in the case before cited, it was declared to be unsound. 

Towns are liable for injuries to travellers only when they are 
received ‘* through a defect” in the way. When any other efficient 
cause contributes directly to produce the injury, it cannot with cer- 
tainty be said to have been received through the defect. For in 
such case the other cause might have produced the injury if there 
had been no defect ; and the damages caused by both jointly cannot 
be apportioned between them. ‘Such has been understood to be 
the rule in this State. 

If there is any reason why this rule should be relaxed in other 
cases for damages caused by negligence, it does not apply to such 
suits against towns. These corporations do not, like railroad com- 
panies, undertake to carry passengers for hire. There is no privity 
between a town and the travellers who pass through it. The town 
is under no obligation to them, arising from any contract, or any 
natural relation. If the roads are not safe, the neglect is of a 
public duty only, having no foundation except in a special statute. 
It was proper that a remedy should be given for injuries caused 
solely by the neglect of towns, not only as an indemnity to indi- 
viduals, but as an inducement to greater diligence and care. But 
the statute is in its nature penal, as well as remedial, and ought to 
be construed strictly. The language imposing the liability does 
not fairly embrace any case in which any other immediate cause, 
besides the defect in the way, contributes to produce the injury. 

Nor is there any necessity, in order to make the remedy avail- 
able, to extend the liability by construction. The sympathy of 
juries is always strongly in favor of the person injured. The 
danger of abuse is not in limiting the remedy, but in enlarging it. 
If towns are to be held liable for injuries occasioned in part by 
other causes than their neglect, they will be made practically in- 
surers of the safety of travellers against all accidents, however 
inevitable, if they happen upon a defective road, and are not caused 
by their own carelessness. This could never have been the design 
of the statute. All persons are liable to meet with accidents and 
injuries, at home and abroad. This is no reason why they should 
call upon the community for compensation. Misfortune alone, 
though it happens to a traveller upon the highway, gives him no 
valid claim against the town in which he meets it, unless it is reason- 
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ably certain that it would not have occurred but for the neglect of 
such town. 

The case of Palmer vy. Andover concedes that this certainty should 
always be established ; but the rule laid down in that case does not 
secure it. It assumes such certainty under circumstances which 
render it impossible. It was probably for that reason that one 
member of the court, generally understood to have been Chief 
Justice Shaw, dissented from the opinion. The law is there stated 
as follows :— 

‘¢ When the loss is the combined result of an accident, and of a 
defect in the road, and the damage would not have been sustained but 
for the defect, although the primary cause be a pure accident, yet if 
there be no fault on the part of the plaintiff, and the accident be 
one which common prudence and sagacity could not have guarded 
against, the town is liable.” 

This is acorrect rule, if thereare any cases in which it can be applied. 
But how shall the jury determine ‘‘ that the damage would not have 
been sustained but for the defect?” If there is a latent defect in 
the harness, or in the carriage, and it fails at a place where the road 
is defective, by what means can it be made certain that it would 
not otherwise have failed where there was no defect in the road? 
If a horse is frightened by seeing a railroad train, or hearing the 
report of a gun, or by the sudden appearance of some object by 
the wayside, he may become unmanageable, run away, and cause 
damage to person or property. The injury may happen at a place 
where the road is defective. But if there is no defect in the way, it 
may occur by turning the corner of a street, or by meeting another 
carriage, or by one of many other causes for which the town is not 
responsible. So long as the primary cause—the fright of the horse 
—continues in force, that only is certain ; everything else is uncer- 
tain. That that is one cause of the injury, however occurring, there 
will be no doubt. But if it had not caused the injury in one way, 
no one can tell whether it might not have caused it in another. 
What other circumstances might have combined, or what would 
have been the effect of any particular combination, could no more 
be determined in any case, than the combination of colors in a 
kaleidoscope. To instruct the jury to decide whether ‘+ the damage 
would have been sustained but for the defect,” would be sending 
them into the field of mere conjecture. 

When a horse becomes unmanageable, unless his condition is 
caused by a defect in the highway, such defect is not the primary 
cause of an accident to which it contributes. A witness, on being 
asked to state the cause of such an accident, would give that which 
caused the condition of the horse. So long as the primary cause 
continues in operation, it may occasion the damage; and if it hap- 
pens upon a defective road, it is by no means thereby rendered cer- 
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tain that it would not otherwise have occurred upon one not defective. 
For it is clearly true, as was said by Shepley C. J. in Moore y. Ab- 
bott, ** that no proof can establish the fact,” that the damage would 
not have been sustained but for the defect, ‘*so long as it appears 
that some other cause contributed to the result.” 

It is argued that, if a traveller’s horse becomes unmanageable, 
he needs a good road all the more. That is conceded. But under 
such circumstances no perfection in the road can insure his safety. 
Nor does it follow that the town is bound to indemnify him if the 
way is defective. The remedy cannot be presumed to have been 
given by the statute to any except those who have safe carriages 
and horses, under their control at the time. It is the ‘‘ safety” of 
such ‘‘ travellers” that towns are bound to secure, so far as it can 
be done by good roods. R. 8S. ch. 18,§ 37. They are not bound 
so to make their roads that travellers shall be safe when their horses 
are frightened and unmanageable. If they need a more perfect 
way at such a time, it is because they are involved in a danger not 
caused by any neglect of the town, and for which, in whole or in 
part, the town ought not to be held responsible. 

In holding that the damage must be caused by the defect in the 
way alone, it is intended, that the town is not liable if any other 
cause contributes immediately to the result. The maxim that the 
proximate, and not the remote cause is to be regarded, applies here 
as elsewhere. Asa defect in the way, when it is only a remote 
cause of the injury, will not render the town liable, so if the defect 
is a proximate cause, a remote contributing cause will not prevent 
the town from being liable. All discussion of remote causes is 
therefore out of place. For the rule goes to this extent only,— 
that if, besides the defect in the way, there is also another proximate 
cause of the injury, contributing directly to the result, for which 
neither of the parties is in fault, the town is not liable. 

And notwithstanding the case of Pulmer y. Andover, we under- 
stand this now to be the law in Massachusetts. In the case of 
Marble v. Worcester, 4 Gray, 395, Shaw C. J., in giving the opinion 
of the court, says,—‘‘ Upon the true construction of the statute, 
the town is responsible only for the direct and immediate loss oc- 
casioned by the defect in the highway. And it follows as a conse- 
quence, that if the damage arises from a more remote cause, or from 
any efficient concurring cause, without which it would not have hap- 
pened, or from pure accident, in either case it is not a loss for which 
the town is liable.” 

‘‘ It is no argument,” he continues, ‘‘ against this conclusion, 
that if the town is not liable in such a case, a suffering party is 
without remedy. The loss must fall within the same category with 
the infinite number of cases where persons sustain great losses from 
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pure accidents and misfortunes, for which no person is responsible, 
and where the loss must finally rest where it falls.” 

The doctrine is stated in another form by the same eminent jurist, 
in Murdock vy. Warwick, 4 Gray, 178. ‘* In order to recover of a 
town for a defect in its highway, the traveller must not only drive 
with due care and skill, but must be using a proper horse and vehi- 
cle, with a strong and suitable harness ; and if there be any defect 
in these particulars, and such defect contribute to the disaster, the town 
is not liable, although the way be defective. The reason is, because 
it is impossible to know what proportion of the damage is occasioned 
by one, and what by the other; or whether there would have been 
any damage at all but for the traveller’s own default.” 

We are aware that these cases, and that of Moore v. Abbott, have 
recently been controverted, in a very able opinion, by the Supreme 
Court of New Hampshire, in the case of Winship v. Enfield, 42 N. 
H. 197. But whatever may be the weight of authority, which we 
do not -question, we are satisfied that the law as held in this State 
and Massachusetts is sustained by sound reason, by a fair construc- 
tion of the statute, and by a proper application of established rules 
of evidence ; while the opposite doctrine would render the towns, 
with many of their numerous roads, almost unavoidably imperfect, 
the insurers of travellers against all accidénts occurring thereon, 
from whatever cause, unless occasioned by their own negligence. 

In the case at bar, the direct, primary cause of the injury was 
one for which the town was in no degree responsible. Without it, 
it is probable that the accident would not have liappened ; while with 
it, if there had been no defect in the bridge, it is by no means cer- 
tain that the damage would not have been sustained. The jury 
should have been instructed that, upon the facts stated by the plain- 
tiff in regard to the cause of the accident, he was not entitled to 
recover. 

Exceptions sustained. 

Cutting, Kent, Walton, and Barrows J. J. concurred. 

Appleton C. J. and Rice and Dickerson J. J. dissented. 
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Privy Council.—Feb. 5, 6, 21, 1863. 


Tae Great-WesTerRN Rariway (oF CanapDA) v. Bra. THE 
Great-WeEsTERN Ratmpway (OF CaNaDA) v. FawcetTT AND 
ANOTHER. 


Berore Lorp CHELMsrorD, Lorp Justice Knicur Bruce, 
AND Sir Jonun Taytor COLERIDGE. 


Where an injury is alleged to have arisen from the improper construction of a 
railway, the fact of its having given way will amount to prima facie evidence of its 
insufficiency, and this evidence may become conclusive from the absence of any 
proof on the part of the company to rebut it. 

A defence to an action against a railway company for damage sustained by reason 
of want of skill in the construction of the railway, that the accident was caused by 
a storm of such an extraordinary nature that no experience could have anticipated 
its occurrence, is a question which ought to have been left distinctly and pointedly 
to the jury. 

Withers v. The North-Kent Railway Company (27 L. J. N. 8. Ex. 417), and 
Ruck vy. Williams (27 L. J. N. 8. Ex. 357), commented on. 


These cases were appeals from judgments of the Court of Error 
and Appeal of Upper Canada, and were argued together. They 
were two actions for damage alleged to have been sustained by 
the plaintiffs in consequence of the deaths respectively of Thomas 
Fawcett and Alexander Braid, occasioned by the want of care and 
skill of the company in constructing their railway and repairing 
and maintaining the same. The part of the railway where the acci- 
dent occurred was carried over an embankment, made on the slope 
of a mountain, and had been in use four or five years, without any 
injury having happened. 

Early on the morning of the 19th of March, 1859, after an_un- 
usually heavy fall of rain, the embankment gave way to the extent 
of forty-five yards in length, on the line of the track. Trains had 
gone over the place where the accident occurred during the pre- 
ceding night, and a train with thirteen cars had passed the same 
spot at ten minutes past one on the morning of the 19th of March. 
The train in question arrived at the part of the embankment which 
had given way, about two A. M., and was immediately precipitated 
into the breach, the deaths of the persons named being the conse- 
quence. The result of the two actions was in favor of the plain- 
tiffs (the respondents), and the appeals to the Court of Error and 
Appeal, in Canada, were dismissed. 

Manisty, Q. C., and Few, for the appellants, cited Withers vy. 
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North Kent Railway Company, 27 L. J. Ex. 417; Blyth v. Bir- 
mingham Water Works Company, 11 Ex. 781; Toomey v. London 
and Brighton Railway Company, 3. C. B. N.S. 146; Cornman v. 
Eastern Counties Railway Company, 4 H. & N. 781; Wheelton v. 
Hardisty, 8 E. & B. 232, 262; Roelandts v. Harrison, 9 Ex. 444; 
Grote vy. Chester and Holyhead Railway Company, 2 Ex. 251; 
Peachey v. Rowland, 13 C. B. 182; Cotton v. Wood, 8. C. B. N. 
S. 568. 

H. Matthews for respondents. As to evidence of negligence for 
the jury, he referred to Carpue v. London and Brighton Railway 
Company, 5 Q. B. 747; Skinner v. London, Brighton, and South 
Coast Railway Company, 5 Ex. 787. As to the storm being of an 
‘* extraordinary” nature, he cited Ruck vy. Williams, 27 L. J. 
Ex. 357. 

Kyicut Bruce, L. J.—A railway company may be considered 
to foresee storms of a great and violent nature. Did this storm 
come within that description, or did it rise into a storm of that mag- 
nitude which would bring it within the family of earthquakes? 
Abbot on Shipping, 383; Ford v. Lacey, 30 L. J. Ex. 351. 

Manisty, Q. C., in reply, mentioned Bird vy. Great Northern 
Railway Company, 28 L. J. Ex. 3. 

Feb. 21.—Lorp CHELMsForD delivered the judgment of their 
lordships. His lordship, after reciting the facts as above, pro- 
ceeded as follows :— 

In support of the verdicts, which in both the actions were against 
the company, it was insisted by the learned counsel for the respond- 
ents that the mere proof of the embankment having given way 
would have been quite sufficient to establish a case of negligence ; 
and in support of this position he cited the cases of Carpue v. The 
London and Brighton Railway Company (5 Q. B. 747), and Skin- 
ner v. The London, Brighton, and South Coast Railway Company 
(5 Exch. 787). There can be no doubt that where an injury is 
alleged to have arisen from the improper construction of a railway, 
the fact of its having given way will amount to prima facie evidence 
of its insufficiency, and this evidence may become conclusive from 
the absence of any proof on the part of the company to rebut it. 
However, the plaintiffs did not rest their case solely on the fact of 
the falling in of the embankment, but called witnesses to give their 
opinion as to the cause of the injury. It was objected by the 
learned counsel for the appellants that this evidence amounted only 
to theory and conjecture, and that the jury ought not to have been 
permitted to act upon it. To this it may be answered, that 
although the circumstances which occasioned the accident were 
facts to be proved, yet the causes which produced this state of cir- 
cumstances were necessarily matters of opinion and judgment. 
But then it was said that the witnesses ascribed the accident to dif- 
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ferent causes, that their theories «were conflicting and mutually 
destructive, and that consequently at the close of the plaintiff’s case 
there was nothing to go to the jury. The difference of opinion of 
the witnesses, however, refers merely to the mode in which the 
water must have operated upon the embankment, but they speak 
almost with one voice as to the defective character of the drainage. 
The defence in both cases was substantially the same, being founded 
upon, proof of the proper construction of the railway, of the daily 
inspection of the line, and of the violence of the storm of rain which 
carried away the embankment. As far as we can collect from the 
learned judge’s note of his charge to the jury, he does not appear 
in Fawcett’s case to have adverted to the company’s defence arising 
upon the extraordinary and unforeseen state of the weather imme- 
diately before the accident, nor in Braid’s case to have mentioned 
it otherwise than in an incidental manner. In neither case does he 
appear to haye explained to the jury the effect which would be pro- 
duced upon the question of negligence, by satisfactory proof that 
the storm which destroyed the embankment was of such an extraor- 
dinary description that no experience could have anticipated its 
occurrence. Their lordships think that the jury ought to have had 
their minds distinctly and pointedly directed to this question, and 
that without some definite instruction upon the subject they were 
likely to have omitted it from their consideration. If, therefore, 

there had been any miscarriage on the part of the jury, in conse- 
quence of this non-direction, and a verdict against the evidence had 
been produced by it, their lordships would have felt themselves 
compelled to send the case to a new trial. But upon a careful ex- 
amination of the evidence they have come to the conclusion that the 
verdict ought to have been the same, even if the question of negli- 
gence had been left to the jury, accompanied with a direction as to 

the circumstances upon which the company would have been exon- 
erated from liability. In the construction of works of a permanent 
character, such as a railway, the amount of precaution which ought 
to be taken to guard against any external violence to which it may 
be exposed cannot be the subject of any precise rule, but must 
necessarily vary according to the varying local circumstances of 
each case. The difficulty of extracting any principle from decided 
eases which may be applied with certainty to questions of this de- 
scription, is strongly exemplified by two judgments of the Court of 
Exchequer which were delivered within three weeks of each other. 
In Withers v. The North Kent Railway Company, 27 L. J. N.S 

Exch. 417, which was an action against the Railway Company for 
an injury occasioned by their keeping and maintaining their rail- 
way in an insecure state, it appeared that the railway had been 
constructed five years, and ran through a marshy country subject 
to floods ; that it was constructed on a low embankment composed 
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of a sandy sort of soil likely to be washed away by water, and that 
the culverts were insufficient to carry off the water. Evidence was 
given that on the day of the accident an extraordin: ary storm oc- 
curred, accompanied ‘for sixteen hours with very violent rain, and 
that in consequence of this a stream, near to the spot at which the 
accident had occurred, had been swollen to a torrent and washed 
away a bridge, and poured down with great force upon the line ; 
that the water had by midnight worn the earth away undey the 
sleepers on some places, leaving the rails unsupported and exposed. 

A verdict was given for the plaintiff, but the court set it aside and 
granted a new trial; Pollock C.B. saying that the company was 
not bound to have a line constructed so as to meet such extraordi- 
nary floods, and Bramwell B. observing that ‘‘ the very existence 
of the line for five years, notwithstanding that the district was 
subject to floods, tended to negative the only negligence which was 
set up.” There is some difficulty in reconciling this remark with 
the language used by the same learned judge in the other case of 
Ruck y. Williams, 27 L. J. N. S. Ex. 357. That was an action 
against Commissioners of Sewers fe negligence in constructing a 
sewer in a defective and improper manner, ‘and keeping it in that 
state, whereby it burst and damaged the plaintiff’s premises. It 
appeared that the sewer was constructed in April 1853. In the 
year 1855 two severe storms occurred, one on the 13th of July, which 
occasioned the bursting of the sewer, and another on the 26th of 
July, before the repair of the sewer was completed, at which time 
the injury was done to the plaintiff. It was stated in the report of 
the commissioners’ surveyor that the storm of the 26th of July was 
without precedent for its ‘violence. The court held that the plaintiff 
was entitled to recover. Bramwell B. in answer to the argument 
for the defence of the commissioners arising out of the extraordinary 
violence of the storm, which occasioned the damage, said ‘‘ he called 
it extraordinary, but in truth it is not an extraordinary storm which 
happe ns once ina century, or in fifty or twenty years; on the con- 
trary, it would be extraordinary if it did not happen :” ?” and he 
added, ‘‘ therefore, it seems to me that the commissioners who 
ought to have put down a flap or penstock of a permanent char- 
acter, in order to guard against a thing likely to occur, not only in 
a short time, but at all times, may well be said to be guilty of neg- 
ligence relatively to the probable event of a storm happening in 
fifty years.” Their lordships, without attempting to lay down any 
general rule upon the subject, which would probably be found to 
be impracticable, think it sufficient for the purpose of their judg- 
ment in these cases to say that the railway company ought to have 
constructed their works in such a manner as to be capable of resist- 
ing all the violence of weather which in the climate of Canada 
might be expected, though perhaps rarely, to occur. Now the 
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evidence fairly considered shows nothing beyond this in the char- 
acter and degree of the storm which destroyed the embankment. 
The night of the accident is described by various witnesses to have 
been ‘‘ very severe ;” one says it was a ‘‘ bad night, very bad ;” 
another, in the usual style of exaggeration, that ‘‘ it was the worst 
night he ever saw ;” it is stated by others that the rain ‘* washed 
away bridges and portions of the road,” and two of the plaintiff’s 
witnesses described the storm, one as being ‘*a very unusual one,” 
the other, ‘‘an extraordinary storm.” In the whole of this evi- 
dence there is nothing more proved than that the night was one of 
unusual severity, but there is no proof that nothing similar had 
been experienced before, nor is there anything to lead to a con- 
clusion that it was at all improbable that such a storm might at 
any time occur. It must also be borne in mind that although the 
embankment had stood firm for five years, and had possibly not 
been exposed to any storm of equal violence to that before which it 
gave way, yet it was evidently not constructed, or at least not 
maintained, in a manner to enable it to resist any unusual pressure. 
It appears that there was a ditch made for the purpose of carrying 
off the water that came down from the hill, but it was either im- 
perfectly constructed, from the first, and of insufficient dimensions, 
or it was suffered to be obstructed and choked up, so that when an 
unusual quantity of water flowed into it, it was unequal to the occa- 
sion. The company’s engineer says in his report, ‘‘ It appears 
from the levels that there is a depression of two feet in one place. 
The ditch is an imperfect one. If that depression of two feet had 
been filled in, I question whether that accident would have occurred.” 
And afterwards, ‘‘ The cause of this accident can be overcome, and 
must be, to prevent the recurrence of such an accident again.” It 
is true that he adds, ‘* No engineer could possibly have foreseen such 
an accident as this.” But whether he means that it was impossible to 
have anticipated such a storm as occurred, or that from the manner 
in which the embankment was constructed it could not have been 
expected to give way, it is not easy to determine. Whatever his 
meaning may be, it is evident that the embankment was insuf- 
ficiently provided with means of resisting the storm, which, though 
of unusual violence, was not of such a character as might not reas- 
onably have been anticipated, and which therefore ought to have 
been provided against by all reasonable and prudent precautions. 
Even supposing, then, that the learned judge omitted to explain to 
the jury what amount of vis major would exonerate the company 
from the charge of negligence, yet their lordships are of opinion 
that had this direction been given, and had the jury been led by it 
to find for the company, their verdict would have been wrong, and 
they adopt the language of the Court of Exchequer, in Ford vy. 
Lacey »30 L. J. N. S. Exch. 351, that ‘* non-direction is only a 
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ground for granting a new trial where it produces a verdict against 
the evidence ;” and they will therefore humbly recommend to her 
majesty that the judgments in these cases be affirmed, with 


costs. 


GRIFFITHES v. PeEnson.—/( Exchequer. )—Jan. 22, 1863. 


A farm was conveyed by the description—* All that messuage, &c., with the 
lands and hereditaments thereto belonging . . . nowor late in the occupation 
of B. . . . which said messuage, &c., lands and hereditaments, are called, 
known, or described by the several names, and contain the several quantities by 
admeasurement, following, that is to say,”—and then followed a particular descrip- 
tion by names and admeasurement of several closes. 

Held, that the description of the several closes by name could not be rejected as 
falsa demonstratio ; and, consequently, that three closes, which had always been 
occupied by B, under the grantor, as part of the same farm, did not pass under 
the grant. 


Ejectment to recover four pieces of land, containing three acres 
and thirty-three perches, ‘‘ being that part of the messuage, ten- 
ement, farm, and lands, commonly called Barratt’s Farm, which 
are not specified in the particular description of the premises com- 
prised in a certain indenture,” &c., being the marriage settlement — 
of Richard Kyrke Penson, situated in the township of Gwersilt, in 
the parish of Gresford, county Denbigh. 

The defendant appeared to defend as landlord. 

The cause was tried at Ruthin, at the summer assizes, 1862, 
before Crompton J. when the plaintiffs were nonsuited with leave 
to move to set the nonsuit aside, and enter a verdict for them upon 
the following facts. 

Richard Kirk, by his will, dated the 14th of May, 1839, devised 
(inter alia) all his ‘* messuage, lands, and hereditaments, in the 
occupation of Robert Barratt, situate in Gwersilt, including the 
closes in question,” to trustees upon trust to sell, with a power to 
Thomas Penson to purchase the property at £3000. 

The testator having died, T. Penson purchased under the power, 
and by indentures of lease and release, dated the 9th and 10th of 
September, 1840, the trustees conveyed to the use of the said T. 
Penson (inter alia) ‘‘all that messuage or dwelling house, with 
the lands and hereditaments thereunto belonging, situate in Gwer- 
silt aforesaid, in the said county of Denbigh, now, or late in the 
occupation of Robert Barratt, his under-tenants or assigns.” By 
indenture, dated the 24th May, 1844, being the marriage settle- 
ment of Richard Kyrke Penson (the defendant), son of the said 
Thomas Penson, after reciting the said deed of September, 1840, 
and that the said T. Penson had ‘agreed to settle the saig mes- 
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suage or dwelling-house, farm, lands, and hereditaments therein- 
after mentioned, and intended to be appointed, &c., with the appur- 
tenances as therein mentioned,” the said T. Penson appointed 
to the uses thereinafter limited, ‘‘ all and singular the messuages, 
or dwelling-houses, farm, lands, and other hereditaments therein- 
after described, and granted, and released, or intended so to be, 
with their appurtenances,” and also granted and released io trus- 
tees, ‘‘ first—all that messuage or dwelling-house, with the lands 
and hereditaments thereunto belonging, situate in Gwersilt, in the 
parish of Gresford, in the said county of Denbigh, now, or late, in 
the occupation of Robert Barratt, his under-tenants, and assigns, 
and which said messuage, or dwelling-house, lands and heredita- 
ments are called, known, or described by the several names, and 
contain the several quantities by admeasurement, following, that is 
to say "—then followed a particular description by names and ad- 
measurement of several closes, including the closes in question. 
The limitations of the settlement were to T. Penson for life, and 
after his decease to the defendant for life. T. Penson died in May, 
1859, having by his will devised all his residuary real estate to the 
plaintiffs, upon certain trusts. 

It appeared at the trial, that the closes in question were part of 
the farm called Barratt’s Farm; that they were occupied with the 
rest of.the farm by Barratt, up to 1854, and afterwards by R. 
Jones, who paid rent for the whole farm to T. Penson up to the 
time of his death, and from that time to the defendant. The only 
question was, whether the said closes passed under the settlement 
of May, 1844. 

Welsby having last term obtained a rule to show cause why the 
nonsuit should not be set aside, and a verdict entered for the plain- 
tiffs, on the ground that the closes in question did not pass by the 
settlement. 

Morgan Lloyd, and Coxon, now showed cause.—The words of 
the grant—** All that messuage or dwelling-house, &e. . . . in 
the occupation of Thomas Barratt, his under-tenants and assigns,” 
will pass the closes in question. The clause is complete there, and 
the description following, in which these closes are omitted, should 
be rejected as falsa demonstratio. They cited Chamberlaine v. 
Turner, Cro. Car. 129; Swift v. Eyres, Cro. Car. 546; Roe v. 
Vernon, 5 East. 51; Goodtitle v. Southern, 1 M. & S. 299; Doe 
v. Earl of Jersey, 1 B. & A. 550; Doe vy. Galloway, 5 B. & Ad. 
43; Doe v. Carpenter, 16 Q. B. 181; Stukeley v. Butler, Hobart, 
168. [Martiy B.—AlIl the cases are collected and discussed in 
Morrell vy. Fisher, 4 Ex. 591. Is not that case conclusive against 
the defendant?] There the whole description was one clause, and 
could not be read without the part sought to be rejected: Barton 
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v. Dawes, 10 C. B. 261, and Wood vy. Roweliffe, 6 Exch. 407, are 
distinguishable upon the same groynds. 

Welsby (V. Williams and McIntyre with him), in support of the 
rule, was stopped by the court. 

Potiock C. B.—I am of opinion that this rule should be made 
absolute. Cases like the present, upon the construction of the 
words of a grant, depend upon minute distinctions in the words 
used. It is easy to suggest a very little matter, which would make 
the whole difference in the sense. The only difficulty, however, is 
in applying the rule to particular cases. The rule itself is clear, 
that we are to take that construction, which will make the entire 
description apply, and that is what we do here. 

Martiy B.—I am of the same opinion. We must read the 
whole description together, and not stop short in the middle of a 
sentence. If the settler intended to convey the omitted parcels, it 
is unfortunate that he did not use the right words. 

Wipe B.—I am of the same opinion. The rule is plain—viz. 
that we should put that construction on the words which will make 
the whole passage effective. Here there is no difficulty in doing 
so. By a contrary construction we should conflict with that rule, 
and reject the general expression in favor of a part only. 


Rule absolute. 


Cox v. BursripGe.—( Common Pleas. )—Jan. 13, 14, 1863. 


A child who was lawfully on the highway was kicked by a horse grazing thereon. 


In an action — the owner for negligently keeping his horse so that the plain- 
tiff was injured, it was proved that the horse kicked the child without any apparent 
reason, but no scienfer was alleged or proved. 

Held, that the action would not lie. ! 


The declaration alleged that the defendant was possessed of a 
horse ; nevertheless, the defendant then took so little and such bad 
and improper care of the said horse, and so carelessly, negligently, 
and improperly kept the same that by and through the mere care- 
lessness, negligence, wrongful and improper conduct of the defen- 
dant in that behalf, the said horse kicked, bruised, wounded, and 
otherwise injured the plaintiff, who was then lawfully in a certain 
highway, and by means of the premises the plaintiff became, and 
was, and is, greatly and permamently injured in health, and dis- 
figured, and was put to expense for medical advice. 

Plea, not guilty. 

The case was tried before WiLLEes J. at the sittings at West- 
minster. 





1 See Popplewell v. Pierce, 10 Cush. 509. 
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The facts, as proved at the trial, were that the plaintiff, who was 
a child of seven years of age, and sued by his next friend, resided 
with his parents at Tottenham, and that nearly opposite the house 
in which the plaintiff lived there was an open public space, part of 
the highway, in which it was customary for residents in the neigh- 
borhood to turn out their cattle to graze; that upon the day on 
which the accident happened the defendant’s horse, who was proved 
to be a quiet animal, was grazing there; that the plaintiff, when 
his mother was engaged, ran out of the house and went near the 
horse, thereupon the horse kicked the child on the head, and severely 
injured it. A verdict was found for the plaintiff, damages £20, 
leave being reserved to the defendant to enter a nonsuit. 

Shaw having obtained a rule accordingly, 

J. Williams (Francis with him,) showed cause. — The horse 
being in the road unattended is prima facie evidence of negligence. 
A man may keep a dog loose, unless he is savage, but the rule does 
not apply to horses and oxen. It rests on the defendant to show 
how the horse got into the road. He cited Mason vy. Keeling, 1 
Raym. 606; Illidge v. Goodwin, 5 C. & P. 190; Lynch v. Nur- 
din, 1 Q. B. 29; Quarman-v. Burnett, 6 M. & W. 499; May v. 
Burdett, 9 Q. B. 101; Hammach vy. White, 31 L. J. C. P. 129, 
10 W. R. C. P. 230. 

Shaw, contra.—Where an animal is not known to be savage, the 
owner is not liable for damage, except for damage resulting from 
his negligence. Secondly, the damage istooremote. Thirdly, the 
judge was not justified in saying there was negligence on the part 
of the defendant. The cases cited on the other side are not appli- 
cable. He cited Brown y. Giles, 1 C. & P. 118; Hoey vy. Felton, 
31 L. J.C. P. 105; Assop v. Yates, 2 H. & N. 768; Comyns’ 
Digest, Trespass on the case; A. 5; Marfell v. South Wales Rail- 
way Company, 8 C. B. N. S. 534. 

Erte C, J.—I am of opinion that this rule must be made abso- 
lute. It seems to me, from the facts, that there is no cause of 
action. I take the facts to be, that the child was lawfully on the 
highway, and that the horse was straying on that way. As be- 
tween the owners of the horse, and the owners of the soil, I will 
consider the horse to be a trespasser, and that if the horse had done 
any damage to the soil, the owner of the soil might have recovered 
the damage so done; but this relationship does not exist between 
the plaintiff and defendant, so as to make the defendant responsible 
for the damage done by the horse to the plaintiff. So much of the 
argument as has been addressed to us with respect to negligence is 
not tenable. Before there can be negligence, there must be a duty 
to be performed, and a breach of that duty. There is no evidence 
to support that averment. The simple fact. is found that the horse 
was straying; he might have been put there by a stranger, or he 
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might have escaped from his field. If there was negligence on the 
part of the defendant, can it be contended that the damage which 
happened to the plaintiff resulted from that negligence? The horse 
was on the highway, and, according to the evidence of the mother, 
there was nothing to account for its kicking the plaintiff. Neglig- 
ence being out of the case, the question is, whether the owner is 
liable. The common rule is, that the owner of an animal mansuete 
nature, is liable if he knows the animal is accustomed to do damage, 
but it must be proved that the owner had such knowledge of his 
animal’s vicious propensities. In the case of a horse doing damage, 
it seems to me to be a very much stronger reason to apply that rule. 
I take it the owner of the horse must be shown to have known that 
his horse was liable to stray. The cases in the books have been 
very fully and clearly brought before us; it is not therefore neces- 
sary to go through them. Hudson v. Roberts, in 6 Exch. 697, 
rarrants me in the course I have taken. There, the owner of the 
bull was shown to have known that the animal had a tendency to 
run at anything red, and the court rested their judgment on the 
fact that there was evidence of scienter, without which the owner of 
the bull would not have been liable. As to the cases of rams, it is 
more in the nature of a ram to attack people at certain seasons of 
the year. But even the owner of a ram is not liable unless he be 
shown to know of the natural tendency of his ram to attack people ; 
and it is more natural for a ram to be savage than for a horse in a 
highway to kick children without a cause. For these reasons I 
think the plaintiff has failed to establish a cause of action. 
WituiMms J.—I am entirely of the same opinion. The question 
does not turn upon negligence. It does not seem that the presence 
of the horse in the highway was due to the defendant’s negligence. 
The general rule of law is perfectly plain. If I am the owner of 
an animal in which I can have property, and which the law will re- 
cognize, I am bound to take care he does not stray on the land of 
my neighbor. If he commit a trespass, I am liable for the ordinary 
consequences of that trespass; and it is immaterial whether the 
escape was owing to the negligence of the owner or not. The question 
here is, whether the negligence in this case comes within that rule, 
and I am of opinion that it does not. Ithink we must assume, as I 
understand the evidence, that the injury to the child was caused by 
the horse having kicked him viciously, under circumstances and ina 
way which the ordinary temper of the horse would not have 
prompted. Taking that to be so, it seems to me that the plaintiff 
cannot sustain this action, because the defendant cannot be shown 
to have known that the horse was liable to kick; and it is within 
the ordinary rule as to injuries done by animals out of their ordinary 
nature and beyond their ordinary temper. On these grounds, I 
think the defendant is not liable beyond the ordinary consequences 
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of his animal’s trespasses, and that the plaintiff is not entitled to the 
verdict. 

Wues J.—I am of the same opinion. The distinction in the 
rule between fierce and tame animals is clear. In the former case 
the owner must take care to keep it under his control, and if he does 
not do’so, he is answerable for the mischief it does, unless it is of a 
wild nature and has returned to the woods. As to an animal of a 
tame nature, he is not liable unless it be shown he knew of its mis- 
chievous habits, in which case, if it does mischief, he is equally 
liable as if it were of a fierce nature. I can understand that a 
man should be liable for the trespasses of his horse, for it is an ani- 
mal he can control, and because such animals have a natural ten- 
dency to stray. I think tlrat case in Lord Raymond’s Reports 
exhausts itself in the case of animals straying on lands in the usual 
manner. I think there is only one other circumstance in this case 
—viz. does it make any difference that the animal was in the high- 
way? I think not at all. The overseers of the highway might 
bring an action of trespass against the animal’s owner, and possi- 
bly a jury might think it an obstruction; or the owner might have 
been proceeded against under the Highway Act. But these are 
cases of obstructions, which this is not. 


KeatineG J. concurred. 
Rule absolute. 


Crown Case Reserved. 


Reoina v. Barretr.—Nov. 22, 29, 1862. 


The owner of a house let it to weekly tenants. The house was used as a com- 
mon bawdy house, but it was not proved that the owner obtained any additional 
rent by reason of the occupation. Although he had notice that the police and 
inhabitants complained, and that unless he took steps for removing the tenants, 
and for the discontinuance of the unlawful practices, he would be indicted, he took 
no such steps, but continued to go to the house and receive the rent from the 
occupiers. 

Held, upon indictment for keeping a common bawdy house, that a conviction 
could not be sustained.! 


Case reserved at the Middlesex Sessions :—Thomas Barratt was 
tried in November, 1862, upon an indictment which, in the first 
and second counts, charged him and two other persons with keep- 
ing a common bawdy house and disorderly house in the parish of 
St. George in the East, and in two other counts (being charged 
alone) with keeping another common bawdy house and disorderly 


1 See Commonwealth v. Harrington, 3 Pick. 26. 
51? 
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house in the same parish. The houses in question were proved to 
be common bawdy houses, and robberies had been frequently com- 
mitted in them by prostitutes and other idle and disorderly persons 
who frequented them by day and night. The evidence against the 
other defendants who were included in the indictment was con- 
clusive, and no question arises as respects them. The evidence 
against Thomas Barrett, in addition to the proof as to the nature 
of the houses, was, that he was the owner of both houses which he 
let to weekly tenants, and that he had been repeatedly remonstrated 
with as to the manner in which the houses were conducted, and 
called upon to interfere so as to abate the nuisance. Of these 
warnings he took no notice, and some months before the prosecu- 
tion was instituted he was served with a written notice to the effect 
that the police and inhabitants complained of the vicious and dis- 
orderly conduct of his tenants, and that unless he took steps for 
removing them, and for the discontinuance of the unlawful prac- 
tices which for a long time had been carried on, and still were car- 
ried on in his said houses an indictment would be preferred against 
him and all other parties concerned in the unlawful practices com- 
plained of, and that in that case the notice then served would be 
given in evidence against him. He took no step with the view of 
complying, but continued to go to the houses and receive the rent 
from the occupiers every week until the present prosecution was 
commenced. It was not proved that he obtained any additional 
rent by reason of the nature of the occupation. His counsel con- 
tended that there was no evidence for the jury to consider; but as 
the assistant judge stated that he should take their opinion upon 
the facts, the defendant’s counsel addressed them. The assistant 
judge told the jury that if they were satisfied that the defendant 
well knew the purposes for which the houses were occupied, and 
having the power of removing the tenants by a week’s notice, had 
continuously permitted them to remain, and to conduct them as 
common bawdy houses, notwithstanding the warnings and notices 
given him, that they should find him guilty. The jury found the 
defendant guilty. The question reserved was—whether the con- 
viction could in point of law be sustained ? 

Ribton for the prisoner.—The question is the same as in Regina v. 
Stannard. (That case was argued immediately before the present, 
and the decision of this court is now pending.) The indictment, 
whether framed at common law or under statute, is for keeping a 
bawdy house, but it has never been held that the landlord is indict- 
able. The cases are reviewed in Rich v. Basterfield, 4 C. B. 800. 
[Wicutman J.—There was a fresh demise every week ; but it is 
nowhere stated as an actual fact that the defendant knew or assented 
to the use made of the house. It is found that he had notice; but 
not that he knew.] [Metior J.—In Stannard’s case it is found 
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that he perfectly well knew of the use, and that he let the apart- 
ments with a full knowledge that they would be applied to the pur- 
pose of prostitution. In that respect the cases differ.] It would 
be carrying the law to a dangerous extent to hold landlords indict- 
able for neglecting to stop the improper use of their premises by 
notice to quit. 

Poland, for the prosecution.—If a landlord lets a house which is 
subsequently applied to such a use as this, no doubt he is not in- 
dictable ; but it is otherwise if he bargains beforehand with the 
tenant and lets it for the purpose. In that case he abets the com- 
mitting a misdemeanor, and, as in misdemeanors there are no 
degrees, whether present in the house or absent he is equally lia- 
ble. In each case the question should be whether the landlord 
knows of the use intended by his tenant, and lets for that pur- 
pose. The finding of the jury upon the facts here established both 
those points, and the conviction was right. Cur. adv. vult. 

Pot.ock C. B. said the court was of opinion that the indictment 
could not be sustained. The defendant was not in point of law the 
keeper of a common bawdy house. He was simply the owner of 
the house, and, without participating in the profits of the i improper 
use made of it, let it to the person who made an improper use of it. 
Excepting that he knew, perhaps, in what way the house might be 
used, he had nothing to do with the immoral purpose for which it 
was used. ll that he had done was to abstain from giving the 
tenant notice to quit. 

Conviction quashed. 


O’NerLti, anp GALBRAITH, Appellants, v. LONGMAN, Respondent. 
(Queen’s Bench.) 


In order to be within the 6 Geo. 4, c. 129, s. 3, a “ threat” need not be a threat 
of actual violence, but it will be sufficient if it be a threat to follow out some un- 
lawful purpose. 

L. being at the time in the employment of K., was summoned to a meeting of 
the Benefit Club to which he belonged. He was ‘there asked by O’N., the chair- 
man, “ whether he intended to continue an honorable member of the club and 
leave K.’s employ, or remain where he was and be despised by the club, and have 
his name sent round all over the country, and be put to all sorts of unpleasant- 
ness.” 

Held, that these words contained a “ threat” within the meaning of 6 Geo. 4, c. 
129, s. 3, which makes it unlawful by “ threat ” to endeavor to force any workman 
to quit his employment. 


Case stated under 20 & 21 Vict. c. 43, by the stipendiary magis- 
trate for Kingston-upon-Hull. 

The appellants were charged under 6 Geo. 4, c. 129, s. 3, with 
endeavoring by threats and intimidation to force one Longman, who 
was employed i in a manufactory, to depart from his employ ment. 
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The facts were as follows :—Mr. Kruger was a boiler manufacturer 
at Hull, and employed the respondent and three or four other men, 
who were members of a club, the object of which was stated to be 
mutual relief, the relief of the sick, the burial of the dead, and other 
benevolent purposes. Mr. Kruger being unable to get from the 
club a man fitted to perform a certain part of the process of boiler- 
making called angle-bending, employed a person of the name of 
Norfolk, who was a skilled blacksmith, but who was not recognized 
by the club as a professed angle-bender. Discussions then ensued 
between the members of the club and Mr Kruger and Longman 
(the respondent), and on the 17th of March, a deputation, headed 
by Galbraith, waited upon Mr. Kruger and had a long conversation 
with him, the result of which was that Mr. Kruger refused to dis- 
charge Norfolk. On the 28th of March, Longman was summoned 
to a meeting of the club. O’Neill was in the chair ; Galbraith read 
the report of the deputation which had waited on Mr. Kruger ; and 
O’Neill then, addressing Longman, asked him whether he intended 
‘¢ to continue an honorable member of the club and leave Kruger’s 
employ, or remain where he was and be despised by the club, and 
have his name sent round all over the country in the report, and be 
put to all sorts of unpleasantness ? ” 

The magistrate stated that, in his opinion, both the appellants had 
offended against the Act, and found them both guilty, and sentenced 
them to three months’ imprisonment. The following are the words 
of 6 Geo. 4, c. 129, s. 3, so far as they are material to the present 
case :—‘* Be it enacted, that if any person shall, by violence to the 
person or property, or by threats or intimidation, or by molesting 
or in any way obstructing another, force or endeavor to force any 
workman or other person hired or employed in any manufacture, 
trade, or business, to depart from his hiring, employment, or work, 

- + « «+ every person so offending, or aiding, abetting, or 
assisting therein, being convicted thereof in manner hereinafter men- 
tioned, shall be imprisoned only, or shall and may be imprisoned 
and kept to hard labor for any term not exceeding three calendar 
months.” 

Tindal Atkinson, for the respondent, in support of the conviction, 
cited In re Perham, 5 H. & N. 30, and contended that the lan- 
guage used in this case amounted to a threat within the meaning of 
6 Geo. 4, c. 129, s. 3. 

Macnamara, for the appellants, against the conviction, cited 
Walsby v. Anley,9 W. R. 271, 30 L. J. M. C. 121, and con- 
tended (1) that in order to come within the words of the statute, 
the threat must be a threat to do an unlawful act; that the words 
used did not contain a threat, but simply amounted to an intimation 
that the respondent must either leave his employment or leave his 
club; that such an intimation was in accordance with the rules of 
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the club; and that the respondent, being a member of the club, 
must be taken to have agreed to all its rules. And (2) that there 
was no evidence that the appellant Galbraith had concurred in the 
expressions made use of by O’Neill, and that consequently, as to 
him at least, there was no evidence to support the conviction. 

Wientman J.—[ After reading the words of the section above 
set forth, and recapitulating the leading facts of the case, the learned 
judge proceeded as follows.] At a meeting of the society, called 
to consider the report made by Galbraith, and at which Longman 
was present, O’Neill, who was in the chair, put this question to 
Longman.—‘‘ Do you intend to continue an honorable member of 
the club, and leave Kruger’s employ, or remain where you are, and 
be despised by the club, and have your name sent round all over 
the country and be subject to all sorts of unpleasantness ?” and the 
question now to be decided is, if these words be a threat within the 
meaning of the Act. It seems that Longman was a member of 
this society, which is beneficial to all who belong to it, and that he 
had infringed no actual rule by remaining in Kruger’s employ. The 
effect of the words used appears equivalent to telling him that if he 
did not leave the shop he would find himself deprived of the bene- 
fit of the society. His name, too, was to be sent all round the 
country, and he was to be subject to ‘‘ all sorts of unpleasantness.” 
This would operate most formidably on Longman’s mind, and I 
confess that I do not know that any threat short of a threat of actual 
violence would be within the Act unless this one be so. I am 
therefore of opinion that it is within the Act, and that as regards 
O’Neill the conviction was right. But the case is not satisfactory 
as against Galbraith. All he did was to report what he heard from 
Longman’s master, and he did not assent to O’Neill’s words except 
by his presence. As regards him, therefore, I think the convic- 
tion should be quashed. 

BLackBuRN J.—I am of the same opinion. I incline to think, 
however, that the magistrate was justified in thinking that Galbraith 
was guilty ; but as the question is merely one of evidence, I will 
not differ from my brother Wightman uponit. It was argued that, 
to be within the purview of the Act, the threat must be a threat of vio- 
lence. But Walsby v. Anley, 9 W. R. 271, 30 L. J. M. C. 121, 
decides the contrary. There the judges saw that it was enough if 
there was a threat to follow out an illegal purpose. In this case, 
therefore, we must ask if O’Neill and others were guilty of an un- 
lawful conspiracy to persecute Longman. I think there was evi- 
dence that they were. They had no right to turn him out of the 
club. There was no rule against his acting as he did, though there 
may have been a tacit understanding on the subject. That being 
so, they threaten him with the scorn of the club and with ‘all sorts 
of unpleasantness.” In fact, they confederate to drive him out of 























562 Recent English Cases. 


his employment, and thus the case is of the same character as 
Walsby v. Anley, where a threat to ‘‘ strike” against a man, and 
thus deprive him of the chance of employment, was held a threat 
to carry out an unlawful combination, and therefore within the 3d 
section of the Act. I think, therefore, that the magistrate drew a 
reasonable inference from the evidence. Every man in this country 
has freedom to work where he pleases, but he has no right to try 
and deprive another of the same privilege. It may be that the ap- 
pellant O’Neill and his friends thought that they were acting 
legally. It is highly desirable for them to know the contrary. 
The conviction must accordingly be affirmed as to O’Neill, but as 
to Galbraith it must be quashed. 

Conviction affirmed as to O'Neill, and quashed as to Galbraith. 


»9 1 


HoLuanpd v. RusseLL.—/( Exchequer Chamber. )—1863. 


The defendant, as agent for a foreign owner, entered into a policy on a ship in 
the usual form, being at that time in possession of a letter from the captain inform- 
ing him that the ship had received injury, which fact, without intending to act 
fraudulently, he did not disclose to the plaintiff, the underwriter. The ship was 
lost, and the plaintiff paid the defendant the amount of the insurance ; and, having 
become acquainted with the circumstance of the concealment, brought this action 
for money had and received to recover back the sum he had paid. The defendant, 
before he was aware of the plaintiff's inteytion to dispute the policies, and acting 
bona fide throughout, transmitted the amounts he had received from various under- 
writers, with the exception of a sum for which he had given his principal credit in a 
settled account, and of another sum which, with the authority of his principal, he 
had expended in a suit brought by him on behalf of his principal against another 
underwriter of the same policy. 

Held (affirming the Shaman of the Queen’s Bench), that the defendant having 
acted bona fide throughout, not having been guilty of any wilful falsehood, nor hav- 
ing done any actionable wrong to the plaintiff, there was nothing in the circum- 
stances to deprive him of the protection to which an agent who has paid over 
money to his principal is entitled; that the settlement in account with his principal 
was equivalent to payment over, and that he was not liable to refund. 


Sir G. Honyman, for the appellant, the plaintiff.—The plaintiff 
is entitled to have the verdict entered forhim. Russell vy. Thornton, 
4H. & N. 788, 6H. & N. (inerror) 140, 8 W. R. 615, shows 
that the concealment in this case rendered the policy voidable. The 
policy was effected in the defendant’s name, through Hodges & 
Johnson, brokers. In a letter to his principal, written before the 
insurance, the defendant states with reference to the damage, ‘‘ I am 
afraid it will make her re-insurance very difficult.” It follows, 
then, that this is not simply the case of money paid to an agent to 
hand over to his principal. It was paid to Russell in his own right ; 
1 Before Erte C. J., Pottock C. B., WiLLiams, WILLEs, and Keatine JJ., 
and BRAMWELL and CHANNELL BB. 
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and though the defendant acted bona fide, and did not know the 
effect which his concealment might have on the policy, he must be 
taken to know the law, or suffer the consequences of his ignorance. 
Bilbie v. Lumley, 2 East. 469 ; Townsend v. Crowdy, 8 C. B. N.S. 
477; Kelly v. Solari, 9 M. & W. 54; Carter v. Boehm, 1 Sm. L. 
C. 270. The defendant knew or was bound to know that he was 
receiving from the plaintiff money which he was not entitled to re- 
ceive. Buller vy. Harrison, Cowp. 565, will be cited against me. 
The defendant has his remedy against the principal, and would not, 
in having to re-fund, suffer the hardship supposed: Standish v. 
Ross, 3 Ex. 527, 533. Settlement in account is not always equiva- 
lent to payment, and was not so here. Sweeting v. Pearce, 7 C. 
B. N. 5. 449; Cox v. Prentice, 3 M. & S. 344. It appears that 
part of the moneys retained was £160 commission for collecting. 
What claim can the defendant have to commission for collecting 
this money, which he ought neither to have collected nor trans- 
mitted? [BramMweE.LL B.—Would not any other broker who had 
collected it have been entitled to the commission?] That may 
be so. 

Lush, Q.C. (Watkin Williams with him,) for the defendant.— 
Money paid to an agent as agent is not recoverable from him after 
it has been paid over. [Erte C. J.—But the argument against 
you is that this money was not paid to the defendant as an ordinary 
agent.] What took place between the defendant and the foreign 
principal after the receipt of the money by the former was equiva- 
lent to his handing over the whole sum received, and then recover- 
ing back a part. It was a mercantile settlement of accounts. An 
agent who receives money for his principal is bound to pay it over. 
This was not paid over precipitately—that might go to show fraud : 
it was retained for two years, during which time the plaintiff never 
made a claim. The defendant’s ignorance of law amounted to 
ignorance of fact. 

Erte C. J.—This was an action by Holland, the insurer, to 
recover back £200, paid by him to Russell, the agent of the assured. 
We are of opinion that the judgment of the court below must 
be affirmed. The defendant received the money for a foreign prin- 
cipal, and paid it over in 1857. There was a settlement in account 
with his principal, which, under ordinary circumstances, would 
amount to payment. ‘There is nothing in the circumstances to de- 
prive him of the protection which an ordinary agent has who has 
paid over money to his principal before he has received notice not 
to pay it over. When Russell effected the insurance, and before 
he had received and paid over the money, he had received a letter 
which was not communicated by him to the insurer; and, in case 
an action had been brought againt the plaintiff on the policy, the 
concealment by Russell of the facts communicated to him by the 
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Insolvents in Massachusetts. 






letter would have been a defence; but no action could have been 
brought by the plaintiff against Russell for the concealment, for it 


is found that he acted bona fide, and did not know the legal conse- 


quences of the suppression. 


hood. 


He was not guilty of any wilful false- 
He concealed the facts communicated by the letter with the 


entire intention of doing right to his principal and to the insurers ; 
and the concealment was not an actionable wrong as between him 


and them. 


The point of Sir George Honyman’s argument was that 


the case was as if Russell had done an actionable wrong in not 


bringing forward the letter. 


As against Holland, the policy was 


voidable ; and Russell, in performing his duty to his principal, de- 
manded payment of it, and having received it was bound to pay it 
over. His intention, all the way through, was to do that which 
If he had hastened to make the payment, or 
done anything of that sort, there might have been some foundation 


was perfectly right. 


for the argument for the plaintiff. 





Name of Insolvent. 


Allen, Augustus 
Baker, Charles (2) 
Balcolm, Reuben 
Brewster, Henry 
Carter, Gerry A. 
Charter, Daniel 
Dolan, Michael 
Dudley, James W. 
Fiske, Richard 
Foster, Charles D. 
Frazer, Roderick (1) 
Fuller, Olney 
Furlong, Charles 
Hammond, Job D. 
Keene, Samuel P. 
Langdon, William G, 
McElroy, Francis 
McElroy, Francis (1) 
Merrill, John 
Moulton, Joel 
Nichols, Washington (2) 
Peck, Dyer H. 

Pratt, Chester D. 
Ramsay, Thomas F, 
Randall, Charles F. 
Ridgeway, John W. 
Robbins, Hiram 
Rogers, John C. 
Tucker, Nathaniel G. 
Wallace, Alfred 
White, Asa 
Whitmore, Benjamin 


Judgment affirmed. 





INSOLVENTS . IN 


| Residence. 


Newton, 
| Gardner, 
| Boston, 
Boston, 
| Cambridge, 
| Springfield, 
| West Roxbury, 
Wayland, 
Worcester, 
Palmer, 
| Cambridge, 
| Chicopee, 
Charlestown, 
| Wareham, 
Abington, 
| Malden, 
Cambridge, 
| Cambridge, 
West Roxbury, 
Boston, 
| Gardner, 
West Roxbury, 
| Boston, 
| Charlestown, 
Middieford, 
Boston, 
Abington, 
Boston, 
Worcester, 
Medford, 
Haverhill, 
| Lynnfield, 











MASSACHUSETTS. 
Commencement 5 
of Proceedings. Name of Judge. 
1863, Returned by 
June 1, | William A. Richardson, 
bad ll, | Henry Chapin. 
« 10, | Isaac Ames. 
May 2, | Isaac Ames. 
June 25, | William A. Richardson, 
« 20, | John Wells. 
ag 17, | George White. 
| May 21, | William A. Richardsor. 
June 8, | Henry Chapin. 
; « 1, | John Wells. 
“ 30. | William A. Richardson, 
“ 22, | John Wells. 

May 1, | William A. Richardson. 
x 20, | William H. Wood. 
June 25, | William H. Wood. 

; « 1], | William A. Richardson. 
ba 8, | William A. Richardson. 
“ 30, | William A. Richardson. 
“ 16, | George White. 
« 27, | Isaac Ames. 
“ ll, | Henry Chapin, 
“ 16, | George White. 
| @ 8, | Isaac Ames. 
‘i 2, | William A. Richardson, 
:. = 11, | Samuel F. Lyman. 
a. 1, | Isaac Ames. 
} « 12, | William H. Wood. 
« 30, | Isaac Ames. 
e 29, | Henry Chapin. 
pe 30, | William A. Richardson. 
sat ° George F. Choate. 


George F. Choate. 





Partyerent, &0. 


(1) McElroy & Frazer; (2) Nichols & Baker. 











